Preamble

Any party (Council or any other person) may take the benefit from an exemption requiring a permit under Councils Local Laws and/or Planning controls.  

Like any law it is only effective if it is administered and enforced.

To ensure the protection and safety of people and provisions under the Disability Discrimination Act 1992.
To protect, manage and improve man made and the natural environment.

Regulation of the display of signs and associated structures. 

Protection and enhancement of the general amenity and visual appearance of the Municipality. 

Minimise visual clutter and the proliferation of advertising signs that can contribute to visual disorder. 

Removal of signs that cause a loss of amenity or adversely affect the natural or built environment or the safety of pedestrians, vehicles or other transport uses (bicycles) and the appearance or efficiency of a road.

To ensure Council fulfils its legislative responsibility of administering and enforcing the provisions of the Local Government Act 1989, Councils Local Laws, the Planning and Environment Act 1987 and the provisions of the Planning Scheme.

A Frame advertising signs 

Local Laws  

Most Council’s have created a Local Law pursuant to the provisions of the Local Government Act 1989 to administer and enforce activities on Council Streets and Roads i.e. aboard, display of goods for sale and alfresco dinning.

Appeal provisions for refusal to grant a permit, written submission made to CEO, Mayor and/or Ward Councillor for internal Department review.

If unsuccessful than to the Supreme Court on the grounds of validty of law, an error of law, a duplication of law and/or is inconsistent with any other statutory law.   

“Local Government Act 1989 - SECT 111 

PART 5 LOCAL LAWS

Power to make local laws

111. Power to make local laws

(1) A Council may make local laws for or with respect to any act, matter or

thing in respect of which the Council has a function or power under this or

any other Act.

(2) A local law must not be inconsistent with any Act or regulation.

(3) A local law is inoperative to the extent that it is inconsistent with any

Act or regulation.

(4) If a planning scheme is in force in the municipal district of a Council,

the Council must not make a local law which duplicates or is inconsistent with the planning scheme.

(5) A Council must have regard to any guidelines made by the Minister under

section 111A when making local laws.

(6) A Council must comply with any prescribed details relating to the preparation and content of local laws when making local laws.”
Advertising signs 

Planning   

Some Council’s have created further Local Laws or procedural polices on other types of advertising signs that fall under Planning controls i.e. Community Event Signs like at Yarra Ranges, Ballarat, Greater Geelong and Casey for example.

Generally speaking planning deals with all other types of advertising signage, Councils must ensure that when creating a Local Law and/or policy procedure that it is not inconsistent with and/or a duplication of any Act or regulation.
Appeal provisions via VCAT than possibly to the Supreme Court.    

It is important to have a good understanding of Clause 52.05 Advertising Signs and the legal definitions of each different type of advertising sign as set out in Clause 73 Outdoor Advertisings Terms.

The most common discussion we have at the PEOA is about the exemption from the requirement of a permit for a sign publicising a special event on the land or in the building on which it is displayed, provided no more than 8 signs are displayed in a calendar year and the total number of days the signs are displayed does not exceed 28 in that calendar year. The sign must be removed when the event is finished.

The above exemption has been in effect since the 5 April, 1994 (Amendment SR2) approved by the Minister for Planning. 

A special event sign is not defined under Clause 73 Outdoor Advertisings Terms of the scheme. 

However Clause 73 Outdoor Advertisings Terms does define a sign;

“An advertisement and any structure built specifically to support it.”
It is my view that a ‘special event sign’ could consist of any of the following; Grand Opening, Valentines Day, Christmas Day, Boxing Day, Mothers Day, the AFL Grand Final, Under New Management, Membership Discount Sale and Major Stocktaking Sales etc.

It may not be important or special to Council however it may be particularly important (purpose) to the Company and /or any person who has erected and displays the sign.     

Exercise discretion
It is wise to remember that we can all be wrong in our opinions, but we cannot afford to be wrong in our facts.  

The Macquarie Concise Dictionary defines special as;

“1. of a distinct or particular character.
2. being a particular one; particular, individual, or certain.
3. relating or peculiar to a particular person, thing, instance, etc.: the special features of a plan.
4. having a particular function, purpose, application, etc.: a special messenger.
5. dealing with particulars, or specific, as a statement.
6. distinguished or different from what is ordinary or usual: a special occasion.
7. extraordinary; exceptional; exceptional in amount or degree; especial: special importance.
8. especially beloved or favoured: Myra was special to us.
–noun 9. a special person or thing.
10. a special train.
11. an item sold at a special, usually bargain price.
12.  History a convict receiving special indulgence because of ability or birth.
13. a special edition of a newspaper.
14. a special constable.
–verb (specialled, specialling) 
–verb (t) 15. (of a nurse) to care for (a patient) as a special responsibility, especially in a private home.
–verb (i) 16. (of a nurse) to special a patient.
–phrase 17. on special, Colloquial available at a bargain price. [Middle English, from Latin specialis] 
–specially, adverb”
The Macquarie Concise Dictionary defines event as;

“1. anything that happens or is regarded as happening; an occurrence, especially one of some importance.
2. the fact of happening: to wait for the event of a disaster.
3.  Philosophy something which occurs in a certain place during a particular interval of time.
4.  Sport each of the items in a program of one sport or a number of sports.
–verb (i) 5.  Horseriding to participate in eventing.
–phrase 6. after the event, after the outcome of a situation: to give advice after the event.
7. at all events or in any event, whatever happens; in any case.
8. in the event of, in the circumstances of: in the event of her death. [Latin ēventus occurrence, issue] 
–eventless, adjective”
Case Law

Action Drafting v Mornington Peninsular SC [2006] VCAT 1232 “review balloon advertising sign” 
Greater Geelong City Council v Chalmers [2006] VCAT 950 (25 May 2006) “enforcement order application advertising signage and special events”

Scotch College v Boroondara CC [2003] VCAT 323 (24 March 2003) “special event” 

The Trustees of the Tallis Foundation v Mornington Peninsula SC [2004] VCAT 114 (30 January 2004) “special event” 

Talbot v Melton SC [2008] VCAT 733 (28 April 2008) “special event” 

Phuoc v Maribyrnong CC [2007] VCAT 1793 (27 September 2007) “special event”
Youren v Mornington Peninsula SC [2004] VCAT 1960 (21 September 2004) “special events” 

 Van Der Meulen v Yarra Ranges SC [2009] VCAT 2376 (9 November 2009) “special events”
There are many cases identifying different types of ‘special events’ on the grounds of use not development; cultural (festivals), sporting events, religious, entertainment and social reasons.
Signs are buildings and works not land use. People are often confused ‘is a sign a use or a development?’ This is partly due to the formatting of Clause 52.05 Advertising Signs and the table of uses within each Zone, as they look similar ‘Section 1, 2 & 3’ in both Clauses of the scheme.

Existing signs are not found under Clause 63 Existing Uses as it deals with land use not development apart from Clause 63.05 Sections 2 and 3 uses “No building or works are constructed or carried out without a permit. A permit must not be granted unless the building or works complies with any other building or works requirement in this scheme” and Clause 63.09 Shop conditions “A permit must not be granted to
· Construct or carry out a building or works under Clause 63.05 for a shop with a leasable floor area exceeding 500 square metres
· Use land under Clause 63.08 for a shop with a leasable floor area exceeding 500 square metres.”

Lawful existing signs are found under Clause 52.05-5 Existing Signs of the scheme.

Given the scheme separates both land use and development for signs, including Clause 74 Land Use Terms and Clause 73 Outdoor Advertising Terms when we say ‘the sign has existing use rights’ I would say ‘the sign has been lawfully constructed’ there is a difference and it is important.       

Clause 62.02-1 Buildings and works not requiring a permit;

Any requirement in this scheme relating to the construction of a building or the construction or carrying out of works does not apply to:

· The use of land in a road if the use is associated with the use of adjoining land and is authorised by the Council under a local law.

· Buildings or works with an estimated cost of $1,000,000 or less carried out by or on behalf of a municipality.

Clause 52.05-4 Signs not requiring a permit

A permit is not required to display the following signs:

· A sign identifying the functions or property of a government department, public authority or municipal council, but not a promotion sign displayed at the direction of any of these bodies.

· A sign controlling traffic on a public road, railway, tramway, water or in the air, provided it is displayed at the direction of a government department, public authority or municipal council.

· A sign at a hospital that gives direction to emergency facilities.

· A sign in a road reserve which gives direction or guidance about a tourist attraction, service or facility of interest to road users. The sign must be displayed to the satisfaction of the road authority.

· A sign required by statute or regulation, provided it is strictly in accordance with the requirement.

· A sign at a railway station for the information of people using the station.

· A sign on a showground, on a motor racing track or on a major sports and recreation facility, provided the advertisement cannot be seen from nearby land.

· A sign with an advertisement area not exceeding 1 square metre to each premises that provides information about a place of worship. It must not be an animated or internally illuminated sign.

· A sign inside a building that cannot generally be seen outside.

· A sign with an advertisement area not exceeding 2 square metres concerning construction work on the land. Only one sign may be displayed, it must not be an animated or internally-illuminated sign and it must be removed when the work is completed.

· A sign with an advertisement area not exceeding 5 square metres publicising a local educational, cultural, political, religious, social or recreational event not held for commercial purposes. Only one sign may be displayed on the land, it must not be an animated or internally-illuminated sign and it must not be displayed longer than 14 days after the event is held or 3 months, whichever is sooner. A sign publicising a local political event may include information about a candidate for an election.

· A sign publicising a special event on the land or in the building on which it is displayed, provided no more than 8 signs are displayed in a calendar year and the total number of days the signs are displayed does not exceed 28 in that calendar year. The sign must be removed when the event is finished.

· A sign with an advertisement area not exceeding 2 square metres publicising the sale of goods or livestock on the land or in the building on which it is displayed, provided the land or building is not normally used for that purpose. Only one sign may be displayed, it must not be an animated or internally-illuminated sign and it must not be displayed longer than 3 months without a permit.

· A sign with an advertisement area not exceeding 10 square metres publicising the sale or letting of the property on which it is displayed. Only one sign may be displayed, it must not be an animated sign and it must not be displayed longer than 7 days after the sale date. A permit may be granted for:

· The advertisement area to exceed 10 square metres if the sign concerns more than 20 lots.

· The sign to be displayed on land excised from the subdivision and transferred to the municipal council.

· The sign to be displayed longer than 7 days after the sale date.

· No permit is required to fly the Australian flag or to display the flag on a building, painted or otherwise represented, provided it is correctly dimensioned and coloured in accordance with the Flags Act 1953.

Clause 52.05-5 Existing signs

A sign that was lawfully displayed on the approval date or that was being constructed on that date may be displayed or continue to be displayed and may be repaired and maintained.

A lawfully displayed advertisement may be renewed or replaced. However, a permit is required:

· To renew or replace the advertisement of an animated or internally-illuminated sign.

· If the advertisement area is to be increased.

· If the renewal or replacement would result in a different type of sign.

A sign that is reconstructed must meet the relevant advertising sign requirements.

Community event signs

Clause 52.05-4 Signs not requiring a permit

· A sign with an advertisement area not exceeding 5 square metres publicising a local educational, cultural, political, religious, social or recreational event not held for commercial purposes. Only one sign may be displayed on the land, it must not be an animated or internally-illuminated sign and it must not be displayed longer than 14 days after the event is held or 3 months, whichever is sooner. A sign publicising a local political event may include information about a candidate for an election.

· A sign publicising a special event on the land or in the building on which it is displayed, provided no more than 8 signs are displayed in a calendar year and the total number of days the signs are displayed does not exceed 28 in that calendar year. The sign must be removed when the event is finished.

Planning Zones

Business Zone 1 & 4

Clause 52.05-7 Category 1 - Business areas

Minimum limitation

Purpose

To provide for identification and promotion signs and signs that add vitality and colour to business areas.

Section 1 - Permit not required

SIGN CONDITION

Bed and breakfast sign. Condition the total advertisement area of all signs to each premises must not exceed 8 sq m. This does not include a sign with an advertisement area not exceeding 1.5 sq m that is below a verandah or, if no verandah, that is less than 3.7 m above pavement level.

Business identification sign

Home occupation sign

Promotion sign

Direction sign

Internally-illuminated sign. Condition the total advertisement area to each premises must not exceed 1.5 sq m. No part of the sign may be above a verandah or, if no verandah, more than 3.7 m above pavement level. The sign must be more than 30 m from a residential zone or pedestrian or traffic lights.

Section 2 - Permit required

SIGN CONDITION

Any sign not in Section 1

Section 3 - Prohibited

SIGN CONDITION

Nil
Industrial Zone 1, 3 & Business Zone 2 & 3

52.05-8 Category 2 - Office and industrial

Low limitation

Purpose

To provide for adequate identification signs and signs that are appropriate to office and industrial areas.

Section 1 - Permit not required

IGN CONDITION

Bed and breakfast sign Condition the total advertisement area of all signs to each premises must not exceed 8 sq m. This does not include a direction sign.

Business identification sign

Home occupation sign

Pole sign 

Direction sign. Condition only one to each premises

Internally-illuminated Sign. Condition the advertisement area must not exceed 1.5 sq m. The sign must be more than 30 m from a residential zone or pedestrian or traffic lights.

Section 2 - Permit required

SIGN CONDITION

Any sign not in Section 1

Section 3 - Prohibited

SIGN CONDITION

Ni
Residential Zone 1, Low Density Residential Zone, Mixed Use Zone, Green Wedge Zone, Green Wedge Zone A, Comprehensive Development Zone & Urban Growth Zone

52.05-9 Category 3 - High amenity areas

Medium limitation

Purpose

To ensure that signs in high-amenity areas are orderly, of good design and do not detract from the appearance of the building on which a sign is displayed or the surrounding area.

Section 1 - Permit not required

SIGN CONDITION

Bed and breakfast sign. Condition only one to each premises

Home occupation sign. Condition the advertisement area must not exceed 0.2 sq m.

Direction sign

Section 2 - Permit required

SIGN CONDITION

Above-verandah sign

Business identification sign

Floodlit sign

High-wall sign. Condition must be a business logo or street number.

Internally-illuminated sign

Pole sign

Promotion sign. Condition the advertisement area must not exceed 2 sq m.

Reflective sign

Section 3 - Prohibited

SIGN CONDITION

Any sign not in Sections 1 or 2
Rural Conservation Zone, Farming Zone, Public Park & Recreation Zone, Public Use Zone, Public Conservation & Reasource Zone & Urban Floodway Zone  

52.05-10 Category 4 - Sensitive areas

Maximum limitation

Purpose

To provide for unobtrusive signs in areas requiring strong amenity control.

Section 1 - Permit not required

SIGN CONDITION

Bed and breakfast sign. Condition only one to each premises.

Home occupation sign. Condition the advertisement area must not exceed 0.2 sq m.

Direction sign

Section 2 - Permit required

SIGN CONDITION

Business identification sign. Condition the total advertisement area to each premises must not exceed 3 sq m.

Floodlit sign

Section 3 - Prohibited

SIGN CONDITION

Any sign not in Sections 1 or 2
Clause 73 Outdoor Advertisings Terms
Definitions

Above-verandah sign

A sign above a verandah or, if no verandah, that is more than 3.7 metres above pavement level, and which projects more than 0.3 metre outside the site.

Advertisement area 

The total area of an advertisement. If the advertisement does not rotate or move, the area is one side only.

Animated sign

A sign that can move, contains moving or scrolling parts, changes its message, flashes, or has a moving or flashing border.

Bed and breakfast sign

A sign at a dwelling that advertises bed and breakfast accommodation

in the dwelling.

Bunting sign

An advertisement that consists of bunting, streamers, flags, windvanes, or the like.

Business identification

Sign

A sign that provides business identification information about a business or industry on the land where it is displayed. The information may include the name of the business or building, the street number of the business premises, the nature of the business, a business logo or other business identification

information.

Direction sign

A sign not exceeding 0.3 square metre that directs vehicles or pedestrians. It does not include a sign that contains commercial information.

Electronic sign

A sign that can be updated electronically. It includes screens broadcasting still or moving images.

Floodlit sign 

A sign illuminated by external lighting provided for that purpose.

High-wall sign

A sign on the wall of a building so that part of it is more than 10 metres above the ground.

Home occupation sign 

A sign at a dwelling that advertises a home occupation carried on in the dwelling, or on the land around the dwelling.

Internally illuminated

Sign

A sign illuminated by internal lighting or which contains lights or illuminated tubes arranged as an advertisement.

Major promotion sign

A sign which is 18 square metres or greater that promotes goods, services, an event or any other matter, whether or not provided, undertaken or sold or for hire on the land or in the building on which the sign is sited.

Panel sign

A sign with an advertisement area exceeding 10 square metres.

DEFINITION

Pole sign 

A sign:

a) on a pole or pylon that is not part of a building or another structure;

b) that is no more than 7 metres above the ground;

c) with an advertisement area not exceeding 6 square metres;

and

d) that has a clearance under it of at least 2.7 metres.

Promotion sign

A sign of less than 18 square metres that promotes goods, services, an event or any other matter, whether or not provided, undertaken or sold or for hire on the land or in the building on which the sign is sited.

Reflective sign

A sign finished with material specifically made to reflect external light.

Sign

An advertisement and any structure built specifically to support it.

Sky sign 

A sign:

a) on or above the roof of a building, but not a verandah;

b) fixed to the wall of a building and which projects above

the wall; or

c) fixed to a structure (not a building) so that part of it is more than 7 metres above the ground.
Conclusion
When dealing with the interpretation of the type of sign speak to a senior planner that you have confidence in and/or another planning enforcement officer. Get two different opinions so as to help you consider the merits of your particular case.

An old traffic officer said to me, “When in doubt find out.”

There is also case law on the frame of the sign constituting part of the sign, if you have a difficult person who does not want to remove that part of the development. 
There are many Council’s who have successfully conducted and completed an Advertising Signage Program (ASP) achieving some great results. 

If you would like further information about the ASP and standard policy, documents & letters etc please feel free to contact me.          

Signage in our municipalities is an important planning/community matter, if it is left unregulated it will lead to the proliferation of advertising signs that can contribute to visual disorder, a loss of amenity, adversely affecting the natural or built environment and the safety of pedestrians. 
Impacting upon the image of your Municipality, local employment, economic growth & development and ultimately lifestyle.       

