Costs

One of the fundamental principles is the expectation that each party bears its own costs unless there are exceptional circumstances. 
Section 109 of the Victorian Civil and Administrative Tribunal Act 1998 lists the circumstances where costs may apply and these are: 

(a) whether a party has conducted the proceeding in a way that unnecessarily disadvantaged another party to the proceeding by conduct such as - 

(i) failing to comply with an order or direction of the Tribunal without reasonable excuse; 

(ii) failing to comply with this Act, the regulations, the rules or an enabling enactment; 

(iii) asking for an adjournment as a result of (i) or (ii); 

(iv) causing an adjournment; 

(v) attempting to deceive another party or the Tribunal; 

(vi) vexatiously conducting the proceeding. 

(b) whether a party has been responsible for prolonging unreasonably the time taken to complete the proceeding; 

(c) the relative strengths of the claims made by each of the parties, including whether a party has made a claim that has no tenable basis in fact or law; 

(d) the nature and complexity of the proceeding; 

(e) any other matter the Tribunal considers relevant.' 

Meaning of ‘vexatiously’

In J & C Cabot and P Zukanovic v City of Keilor and James W Saddler Pty Ltd (1992) 11 AATR 87 Gobbo J. adopted the following test formulated by Rhoden J in Attorney-General v Wentworth [1988] 14 NSW LR 481: 

"It seems then that litigation may properly be regarded as vexatious for present purposes on either objective or subjective grounds. I believe that the tests may be expressed in the following terms: 

1. Proceedings are vexatious if they are instituted with the intention of annoying or embarrassing the person against whom they are brought; 

2. They are vexatious if they are brought for collateral purposes and not for the purpose of having the Court adjudicate on the issues to which they give rise; 

3. They are also thought properly to be regarded as vexatious if, irrespective of the motive of the litigant, they are so obviously untenable or manifestly groundless as to be utterly hopeless." 

It is clear that the three limbs of the test are to be read disjunctively.
In Re Vernazza [1960] 1 QB 197 at 208 Ormrod J said: 

"The question is not whether legal proceedings have been instituted vexatiously but whether the legal proceedings are in fact vexatious." 

This statement was cited with approval by Toohey J in Jones v Skyring [1992] 66 ALJR 810 at 813. Toohey J. added: 

"That question is one for the Court to decide on the facts; it is not decided by reference to whether the person against whom an order is sought is acting maliciously or in bad faith." 

In Attorney-General for the State of Victoria v Lindsay, unreported, 16 July 1998 Kellam J said: 

"In the case before me the plaintiff led no evidence of any subjectively malicious motive on the part of Lindsay in bringing the proceedings. Accordingly, proof that the various proceedings relied upon were or are vexatious depends upon whether or not those proceedings disclosed any reasonable course of action or basis or, to the contrary, were hopeless." 

In Lord Haven Pty Ltd v Greater Dandenong [2000] VCAT 1873 (30 September 2000) Deputy President Bruce said at paragraph 86: 

"The point at which proceedings are usually considered to determine whether they disclosed any reasonable cause of action or basis, or are `so obviously untenable or manifestly groundless as to be utterly hopeless' is before the substantive hearing takes place. The judgment about whether they are vexatious is made on the basis of the material available then, not with the benefit of hindsight after the hearing has been concluded and the outcome is known." 

The adjectives "obviously" and "utterly" can be removed from Rhoden J's formulation without doing any violence to it. It would then read "They are so untenable or manifestly groundless as to be hopeless". That done, the difference between Rhoden J's test and Kellam J's diminishes. The issue is whether the proceedings were hopeless at the time they were brought. As Deputy President Bruce observed, the judgment is to be made "on the basis of the material available then, not with the benefit of hindsight after the hearing has been concluded and the outcome is known."
Meaning of ‘tenable basis in law or fact’
Generally where there is a very weak case for one side, or none at all, as incapable of being held against attack, incapable of being maintained against argument, as an opinion, scheme. Means something like so weak as to be unarguable, rather than merely weak. (so weak as to be virtually non-existent) 
Meaning of ‘enabling enactment’ 

“An enactment by which jurisdiction is conferred on the Tribunal.”
Victorian Civil Administrative Tribunal Act 1998, s. 3.

“The P & E Act 1987 is clearly an enabling act which has conferred jurisdiction on the Tribunal. It is also identified as same in schedule 1 to the VCAT Act 1998. The breach of the planning scheme is a breach of a subordinate instrument under the P & E Act 1987.”    
Discretion 

“The Tribunal's power to order compensation and costs is discretionary: so much is clear from the use of the word "may". It is also the Tribunal's view that the discretion extends to the amount of compensation and costs which the Tribunal can award. The Tribunal is empowered to award "an amount" as compensation and "an amount" as costs. In conjunction with "may", this gives the Tribunal absolute discretion. It follows that once the Tribunal has determined to award compensation, it is not simply a matter of calculating the loss, damage and costs suffered and incurred by the permit holders. At the end of the day any amount awarded by the Tribunal as compensation and costs must be an amount which the Tribunal regards as appropriate in all the circumstances of the case.”
In Sweetvale Pty Ltd v Minister for Planning [2004] VCAT 2000 Justice Morris stated:

“Section 109 of the VCAT Act gives the Tribunal a broad discretion in relation to costs. The existence of such a discretion enables the Tribunal to do its best to provide a just outcome, subject to the basic principle that each party will usually bear its own costs. There is much to be said for the existence of such a broad discretion. But equally, it is important that the obligation to pay costs be predictable, as this promotes certainty a proper balance is likely to be promoted if decisions as to costs are only made after serious and close consideration of the statutory provisions; and then according to principles and practices that develop in relation to particular provisions, or lists.

In my opinion, for an award of costs to be made it is not sufficient to demonstrate that the nature of the proceeding has a strong resemblance to inter-parties litigation in a court. Section 109(1) of the VCAT Act is designed to cover proceedings in all lists of the tribunal, including those where proceedings are characteristically similar to those conducted in the County Court or Supreme Court. But paragraph (d) of section 109(3) of the VCAT Act anticipates that certain types of proceedings will be brought before the tribunal which will be of a character to enable the tribunal to be satisfied that an order should be made as to costs. How are these cases to be identified? No doubt it would be convenient if a list of such cases was published. But I think it would be unwise to essay such a list; that will have to emerge over time.”
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Conclusion
1. Costs are likely to be awarded to Council giving consideration to the following;

The Tribunal has observed on many occasions, it is ‘far more ready’ to award costs in successful enforcement actions than in ordinary planning merits hearings, although an award of costs in enforcement proceeding is still by no means automatic.  

Councils are under a statutory duty to enforce the planning scheme pursuant to Section 14 of the Act and do so on behalf of the public and are pursued in the public interest.

The Tribunal hearing was of a considerable technical complexity. 

 “Blatant disregard for planning laws, conduct of continuing non-compliance resulting in additional costs to Council”   

“Where a party has acted in a blatant or cavalier way and has ignored proper requests and warnings, the Tribunal is more likely to make an order for costs than a situation where there is a reasonable dispute about whether or not a contravention has occurred.”

“not bona fide”

“willful….persisted with underlying works of a substantial nature in full knowledge that the works were unacceptable…and has ignored proper requests and warnings”.

The fact the respondent is a “very experienced and well known land developer who has been working with planning controls and planning legislation for many years”. 

“The law looks to compliance, not excuse for non compliance, or excuse as a means of avoiding the costs necessarily incurred by parties to uphold the planning laws.” 
Matters demonstrated to VCAT which are a clear breach of a permit, the scheme or 173 agreement. 

The Tribunals ultimate aim is “still to try to resolve the underlying planning mischief and try to achieve the best possible planning and environmental outcome”.
2. Costs are likely not to be awarded and/or made against Council giving consideration to the following;
Proceedings were bought “vexatiously or frivolously”

Council acted in an ultra vires way i.e. failure to give public notice of a permit application pursuant to Section 52 of the Act. Constituting a miscarriage of Councils statutory discretion.
Council failed to properly assess a permit application i.e. detailed review of a proposal against a code of practice. (inadequate and fundamental failure to properly assess the application)

Delegates report lacking basis why public advertising should be waived.   

Conducting proceedings in a way that unnecessarily disadvantages a party causing an adjournment.

Conducting proceedings in a way that unnecessarily disadvantages a party by vexatiously conducting the proceedings.

Conducting a proceeding that has no tenable basis in fact or law. 

Making a decision to refuse a permit application which no reasonable person, having fairly considered the application, could make. A decision that had no tenable basis in fact. 
A proceeding that fails and/or whereby Council asserts a right which it ought to have known was tenuous.     
The purpose of awarding costs against Council is not to punish or imply any criticism but rather the purpose is to compensate a person who has incurred costs in circumstances where it would be unfair to require that person to be liable for the costs.  
