Discretion 
The Macquarie Dictionary defines discretion as the

"power or right of deciding, or of acting according to one's own judgement; freedom of judgement or choice". The Concise Oxford adds "…absolutely or within limits".

The limits of discretion are established by the governing legislation, the powers of delegation within organisations and, in general, the principles of administrative law.

Improper exercise of discretion affects us all as it weakens the integrity of the system, and involves the loss of public trust and faith. Improper use of discretion arises when the extent of discretion available in reaching a decision is not known, or where conflicts of interest affect the decision maker's judgement.
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States in part;

“New schemes have a policy focus

− Schemes concisely and clearly express a strategic vision and policy basis.

− A scheme moves logically from its policy basis and requirements to exercise of discretion.

New schemes will facilitate appropriate development

− Local provisions assist in exercising, rather than limiting discretion.

− Discretion must be wide rather than narrow.

− The use of performance-based provisions is encouraged.

The new format gave planning schemes a policy focus and enables local government to clearly express a strategic vision with a policy basis and use this policy basis in the exercise of discretion. The intent of the new scheme format was to facilitate development with a wide application of discretion rather than a narrow one.

Standard provisions apply across Victoria with overlays identifying specific local issues and requirements. The new schemes use the format developed by the VPP that is a statutory device to ensure that consistent provisions for various matters are maintained across Victoria and that the construction and layout of planning schemes is always the same. The VPP contains a complete set of standard planning provisions for Victoria and provides the standard format (including clause numbering) for a planning scheme.

The Local Planning Policy Framework (LPPF) outlines the local and regional strategic policy context for the municipality. It comprises the Municipal Strategic Statement (MSS) and specific local policies that focus on specific areas and issues.

These local policies provide the detail of how and where policy flowing from the strategic directions will be implemented. This policy framework provides guidance as to how the discretion, generally provided in the zones and overlays, is to be exercised.

The means of implementing the strategies should be identified. A distinction should be drawn between strategies that will be implemented, wholly or in part, by:

· Local policies and the exercise of discretion in decision-making under the planning scheme.

· The application of zones and overlays and their accompanying schedules.

· Future strategic works with an indication of priority or a likely time frame.

· Other actions of the council - these should be able to be linked to the council’s corporate plan, especially if expenditure is involved.

In identifying the means of implementing the strategies it should be explained how local policy or a zone are to implement the strategy.

Local policies deal with specific areas and issues. The Department of Infrastructure developed the following working principles for the development of local policies:

· Policies should have an origin in the MSS.

· Policies should be clearly linked with the MSS, other strategy or policy in the LPPF and the application of the zones and overlays.

· Policies may be issue based or area based but must have application to land use outcomes.

· Policies must aid in exercising or informing discretion. Policy must not be a development control. It should provide direction to achieve a justified land use outcome.

· Policies should seek to achieve a long-term goal.

· A consistent approach and format should be used wherever possible.

· Policies must be clear, concise and simple and the reasons for it must be supported by research or studies.

A document should be incorporated in a planning scheme if the document is:

· Essential to the administration or enforcement of the planning scheme.

· Necessary to determine the extent of a planning control, or whether planning permission is required in a particular case.

· Necessary for the exercise of the discretion under the scheme, or specifically required in order to make a planning decision.

· Necessary to ascertain whether the scheme is or has been complied with.

· Required to be incorporated under an Act, specific planning provision or Ministerial direction (eg an incorporated plan under the Incorporated Plan Overlay).”
Interpretation of Legislation Act 1984
40. Exercise of powers and performance of duties

Unless the contrary intention appears, where an Act or subordinate instrument confers a power or imposes a duty, the power may be exercised and the duty shall be performed—



(a) from time to time as occasion requires; and


(b) if conferred or imposed on the holder of an office or position as such, by the person for the time being holding, acting in or performing the duties of the office or position;

45. 
Construction of "may" and "shall"


(1) 
Where in this Act or any Act passed or subordinate instrument made on or after the commencement of this Act the word "may" is used in conferring a power, that word shall be construed as meaning that the power so conferred may be exercised, or not, at discretion.
42.
 Exercise of delegated powers

(1) 
Where the discharge, exercise or performance by a person of a responsibility, power, authority, duty or function under an Act or subordinate instrument is dependent upon the opinion, belief or state of mind of that person in relation to a matter and the responsibility, power, authority, duty or function is, in accordance with the Act or subordinate instrument, delegated, the delegate may, unless the contrary intention appears, discharge, exercise or perform the responsibility, power, authority, duty or function upon the delegate's own opinion, belief or state of mind (as the case requires) in relation to that matter.
Planning and Environment Act 1987 
14. What are the duties of a responsible authority?

The duties of a responsible authority are-

   (a)  to efficiently administer and enforce the planning scheme; and

   (aa) to enforce any enforcement order or interim enforcement order relating

        to land covered by a planning scheme for which it is the responsible

        authority; and

   (b)  to implement the objectives of the planning scheme; and

   (c)  to comply with this Act and the planning scheme; and

   (d)  to provide information and reports as required by the regulations.

Conclusion
Part 6 – Enforcement and Legal Proceedings of the Planning & Environment Act 1987, the word ‘may’ is used 48 times.
Like any enforcement agency discretion lies with that relevant agency, in this case Council as the Responsible Authority pursuant to the provisions of the Planning & Environment Act 1987 to initiate proceedings or not. 
Council’s ‘Planning Investigation Analysis Matrix Guide’ is used by Planning Enforcement Officers as a guide to assess the validity of a complaint and prioritises it according to importance, scale and capacity for escalation.

Effective decision-making, like all investigative skills, has to be learned on the job, partly from more experienced investigators and partly from personal experience. With experience, an investigator develops greater confidence and speed in the decision- making process.  

Without a doubt, the most important personal attribute of an investigator is a real sense of ethics, both in attitude and practice.
