What is required for an Enforcement order application under Section 114 of the Act?

The below material is as a guide only and to help assist less experienced Officers in the performance of their duties when making a Section 114 Enforcement Order Application under the Act. 

When I started in this role I had no experince or confidence in the preparation of EO applications, and just like anyone else learnt off more experienced Officers and Councils solicitors on what details are required in the EO submission and due procees of an EO application made.   

I will not name names this time but a very experienced Senior Planning Enforcement Officer said to me, “All the information the lawyers give you keep, learn off it and use. That will save you time and money.” That’s partly how I created the attached templates I use and over a long period of time gained the confidence in preparing such documentation, the due process of an EO and presenting the matter before VCAT.      

      

The following standard templates are attached for your perusal and record, I hope it helps in some way. The information contained within these documents are of a recent VCAT case and are no longer protected by the Information Privacy Act and are a matter of public record;

Affidavit

Attach (C3) List of Other Persons Who May be Affected if the order is Made EO Application Template

Attach (C3) List of Persons Who May be Affected EO Application Template

Certificate 140 (1)

Certificate 141 (1)

Covering VCAT Letter Practice Note 2

Zone Map and Overlay Map

Section 242 Certificate

VCAT Enforcement Order Application

VCAT Enforcement Order Application Covering Letter 

VCAT order obtained

Enforcement Order Process

The following process would generally be considered consistent with other Councils in making an Application for Enforcement Order (EO) at VCAT:

1. Memo to Manager Planning/CEO advising of intention to make an application for enforcement order.

2. Once approved and signed off, EO application to be completed generally in accordance with the following requirements, including clearly detailing nature of non-compliance and what remedial action is being sought to address the breach.

3. Location maps to be attached to the EO application indicating where the site is and proximity of complainant’s site to the subject site. Once the EO has been completed and checked it is to be signed by the Manager Planning/CEO.

4. Order a cheque made out to VCAT for the payment for the application.

5. Title and Company Searchers to be conducted for the subject site.

6. The following information is to accompany the application:

•Cover letter stating the contents of the EO

•Application fee

•Statement pursuant to Section 141 of the Planning & Environment Act 1987

•List of persons who may be adversely affected by the alleged contraventions

•List of any other persons who may be adversely affected if the order is made

•Zone and Overlay maps and provisions applicable to the site

•Approved permit and plans (if applicable)

•Practice Note 2 Information

•Title or company documents

•All related documents i.e. Planning Enforcement Officers (PEO) affidavit, investigation report including photographs and any relevant evidence (statements/record of interview) to be used and notices issued etc.

•Section 173 Agreement (if applicable)

7. After the application has been lodged with VCAT, Council will receive directions from VCAT to send the following information to involved parties:

•VCAT (A) supplementary information

•VCAT (B) statement of service of documents

8. The following duplicated information is to go to all identified affected parties and the owners/occupiers of the (subject site).

All information sent to VCAT including:

•Statement of service.

•VCAT (A) supplementary information.

•VCAT (B) statement of service of documents.

9. A copy of all above-mentioned documentation to be forwarded onto Council’s solicitor for their perusal and record. 

Conclusion

By ensuring you use proper investigation methods;

Principles of an investigation

Concepts and elements of law

Natural justice

Burden of proof and standards of proof

Elements of an offence

Obtaining information

Evidence

The caution

Note taking 

Surveillance

Planning an investigation

Conducting an investigation

Investigation management matrix

Process of communication

Interview techniques

Statements/record of interview

Brief of evidence

Presenting evidence at Court/Tribunal 

And doing everything possible to mediate the issue of concern to avoid initiating the EO process i.e. multiple breach notices issued say (3), meetings conducted between parties and affording the respondents a very fair and reasonable time say (3-6 months) to rectify the alleged contravention, you will successfully obtain an order from the Tribunal every time.

Regards

Rhett English 

SENIOR PLANNING ENFORCEMENT OFFICER

