Introduction 

The below material was sourced from part of a power point presentation by a Planner from Yarra Ranges Shire Council, I hope it helps.   

Existing Use
Clause 63 of the Planning Scheme

Why have Existing Use Rights?

As the concept of zoning assumes that all uses of land within a given area should be compatible with one another, those uses which are not compatible are ‘non conforming.’ They are therefore usually prohibited in planning schemes or are allowed subject to strict conditions. 

NOT EXISTING DEVELOPMENT RIGHTS!!!!!!!!!!!!!

Illegal development carried out at any time always needs retrospective approval and IS NOT covered by these provisions. The clause refers to existing USE rights only. E.g. someone may have existing use rights to have two dwellings on the land, but if the second dwelling was constructed illegally, it would still need retrospective approval.

63.01 Extent of Existing Use Rights

Outlines when existing use rights can be established. 

INTERPRETATION
The use was lawfully carried out immediately before the approval date of the new Green Wedge Zone.

Approval date = approval date of Planning Scheme, not permit.

63.02 Characterisation of use
Consideration of existing use rights has a lot to do with determining the ‘use’ of the land. 

You need to characterise the use of the land, to assess the extent of any existing use right. Clause 63.02 requires that the use is characterised by the purpose of the actual use at the relevant date, and not by the classification in the table to Clause 74.

Evidence needs to be gathered as to the actual use of the land before the planning scheme or amendment came into force. 
INTERPRETATION
Even Butterworth's isn't sure when the use should be characterised- generally you should be looking at the immediate time before the new planning scheme came into effect. However this gets complicated if you are considering a use that operates once a year for example. 

63.03 Effect of definitions on existing use rights
Changes to definitions does not effect the extent of any existing use right established prior to the inclusion of a new definition. 

INTERPRETATION
Example, if the storage definition changed tomorrow to, ‘Land use to store goods, machinery or vehicles and provide adult entertainment’ there is no right for the factory to then be used for adult entertainment. Their use of the land is restricted to the use established under existing use rights. Same would apply if the definition got more restrictive – it wouldn’t effect their ability to use the land. 

63.04 Section 1 Uses
If an existing use right is established for a use in section one of a zone (e.g., a Bed and Breakfast operating for more than 15 years on land within a GWZ) then the use can continue to operate, provided any condition or restriction to which the use was subject continues to be met. 

63.05 Section 2 and 3 Uses
· No buildings and works without a permit. None! 

· Any condition or restriction continues to be met.

· The amenity of the area is not damaged or further damaged by a changes in the activities beyond the limited purpose of the use preserved by the existing use right.

INTERPRETATION
Dot point ONE: Careful! Doesn’t mean that if someone did for example carry out works without a permit, that the existing use rights expire. Clause 63.05 does not provide that existing use rights will extinguish if any of the conditions are not met. (see Kraan vs Cardinia Shire [2006] VCAT 1629 (10 August 2006).

Dot point TWO and THREE: See VCAT case Melbourne City Council v Strarera Pty Ltd (25 November 1999, Deputy President Horsfall and Member O’Leary, 1998/34088). In this case (The Lemon Tree Hotel Carlton) there was an existing permit for a Hotel, and when the zoning changed to Residential the operators were able to continue to use the hotel due to existing use rights. Then, new owners amped up the place into more of a nightclub. People complained. The tribunal ruled that because they had been running the property as a nightclub for two years, they had not acted in accordance with dot point 2 or 3, and that they had therefore lost existing use rights as a hotel. They had no existing use rights to use the property as a nightclub. They had to shut down. 

63.06 Expiration of Existing Use Rights
If use has stopped for a continuous period. 

What does stop mean? If a use has changed or has become less intense, has it stopped? 

INTERPRETATION TIME
You need to be careful when deciding that a use has been discontinued. The distinction between a decrease in intensity and between discontinuance is often a very narrow one.  Butterworths provides some assistance if you are trying to interpret something of this nature – see 22,071.20. VCAT case City of Hobsons Bay v Khoor Haouli (20 April 2000, Deputy President McNamara, 1999/100657) is VERY helpful in these types of considerations – its well written and easy to understand!!

There is a distinction between purpose and use.

The bakery case, as discussed in the VCAT case referenced above is a useful tool for consideration of when a use has discontinued. 43 A bakery was established in 1946. It was sold to a new owner in 1974 which continued baking for a period and then ceased baking using it as a distribution depot for bread which it baked elsewhere. From August 1974 to August 1976 no baking took place on the land and no deliveries were made from it. The ovens and other equipment were left in tact on the land and maintained. The companies vehicles and employees continued to make use of the premises. Sugar and flour were stored there. 

44 On April 1968 the Melbourne Metropolitan Planning Scheme Ordinance came into effect. The land had previously been lawfully used as a bakery, but under the scheme it was rezoned as residential and its use as a bakery was prohibited. (It was being queried whether rights to use the land as a bakery had expired because bread wasn’t being baked there). Their honours observed that the evidence ‘showed that in the critical period plant and equipment capable of baking bread in volume were kept and maintained on the subject land….’ 

In the town planning field, statutory provisions designed to protect and preserve existing rights should be as liberally construed as the language in its context allows’ (e.g. If it wags its tail, and its got fur and barks, its probably a dog, even if it sometimes meows like a cat. eg. Even if they’re not baking bread, it was still a bakery)

The use to which land may be put and the activity on it may change, increase or decrease, so long as the same purpose is served.  Just because the ovens were idol, doesn’t mean the subject land on which they were kept was not in use. 

63.06 Expiration of existing use rights

Basically, the onus is on the person wanting to use the land to prove the existence of existing use rights. 

Even Butterworths agrees :22,086 The onus is on the person claiming the lawful existing use, that is, upon the person who seeks to rely on an exception from the illegality.

However beware of the chestnut: In the town planning field, statutory provisions designed to protect and preserve existing rights should be as liberally construed as the language in its context allows’ (construed = interpreted) 

63.08 Alternative Use

A difficult test!

Useful VCAT case; Department of Human Services v Nillumbik CC (Red Dot) [2005] VCAT 2602 (8 December 2005)

In commenting on the Open House programs which have operated on the subject land, Ms Emerson’s report states that “The live-in centre offers re-training programs including counselling services associated with drug and alcohol rehabilitation supported by on site accommodation and care of residents”. 

Although “shared housing” is prima facie a prohibited use under the Rural Conservation zoning, this is also the case with the previous Open House activities. Hence there is the ability for DHS to seek to rely on Clause 63.08 of the Planning Scheme, in proposing an alternative use which DHS submits would be less detrimental to the locality than the previous Open House activities. If DHS can establish that there are still existing use rights for its previous activities and can demonstrate that the new use will cause less detriment to the locality than the previous uses, then it is open for us determine whether the proposal should be approved on the ordinary planning merits. 

Permit was issued for the change of use by VCAT.
63.10 Damaged or destroyed buildings or works
Butterworths: If the whole or part of a building or works is destroyed, then there is no automatic right to rebuild. The use is still protected even though the land cannot be put to this use without the buildings which have been damaged or destroyed unless more than fifty percent of the buildings/works has been destroyed, in which case a permit has to be sought for the continuation of the existing use and not just the reconstruction of buildings.

Look at case Miron Nominees Pty Ltd v City of Heidelberg (1995) 14 AATR 265 for assistance here – it’s not as clear cut as it seems. In this case, the tribunal ruled that even though a hotel had not traded for a two year period due to being destroyed by fire, that the use had not discontinued because the owner was delayed in re-activating the hotel use because of insurance and issues with liquor licensing. The tribunal member ruled that while the owner was sorting those issues out, the use had been in operation and thus although it had not been trading for two years, the use had not expired!! 

63.11 Proof of Continuous Use
The hard bit even Butterworths can’t really help us with, except for reiterating that THE ONUS IS ON THE PERSON CLAIMING AN EXCEPTION FROM THE ILLEGALITY!! Advise people to consult a Town Planner for assistance – it is up to them to prove to Council. They are benefiting from being able to conduct an illegal use – there is legwork they need to do to enable this!

Important to note that even if the use did not comply with the scheme immediately prior to or during the 15 year period, if they’ve gotten away with it for 15 years- they can continue under existing use right provisions if Council hasn’t found them out.

Careful – illegal development carried out more than 15 years ago would always need approval.

Don’t forget this chestnut though - ‘In the town planning field, statutory provisions designed to protect and preserve existing rights should be as liberally construed as the language in its context allows’ This seems to imply that Council should be broad in what it excepts as the use of the land, although the onus is on the person claiming the rights. 

Useful VCAT decision

Kennedy v Yarriambiack SC [2005] VCAT 2680 (13 December 2005) gives some detail on the way that the member considered the evidence before him to help him characterise the use.

25 I consider that there is satisfactory evidence from the applicant that the preserved use is more than just the storage of motor vehicle equipment. Instead the evidence leads me to accept the preserved existing use right extends to the storage of motor vehicles and related equipment, mechanical repairs to vehicles including truck reconditioning and the partial assembly of trucks (assembling steel ute trays onto new cab chassis utilities).

26 Whilst I acknowledge there was some panel shop activity in the past, the evidence is less clear about the extent of this activity to satisfy me that it is contained within the preserved use right. This issue became less relevant because at the commencement of the hearing I was informed that spray painting was no longer was to be carried out on the premises as part of the new use.

27 I have come to the conclusion having regard to all the submissions and my site visit that the new activities on the site are unlikely to have a greater detrimental impact on the amenity of the area than the preserved existing use rights. I acknowledge the new activities may appear to be intensifying activities above the current activities on the site, but the test relates to what the preserved existing use right is and that includes the partial manufacturing of motor vehicles and motor repairs.
(Relevant to Clause 63.05)

28 So whilst the storage facilities undertaken on the land were relatively innocuous the motor repairs and truck/vehicle assembly, whilst relatively dormant in recent years, is still allowed. (relevant to clause 63.02)

63.12 Decision Guidelines
Kennedy v Yarriambiack SC [2005] VCAT 2680 (13 December 2005)

32 I consider it should be acknowledged by all parties, including the owner/occupier that the general planning principle for non-conforming uses is that in time, they should be phased out and that land should be brought into conformity with the intent and purpose of the (Residential 1) zone. This is probably more apparent in this site context where the existing old workshop building sits amongst residential properties in a clearly defined residential 1 zone. It is in terms of use and appearance an aberration in this section of Franklin Street. Accordingly the owners should acknowledge that opportunities for expansion of the use and possibly the extension of any commercial or industrial activities outside the building are severely limited by the existing use rights, the limitations on this permit and the provisions of the planning scheme.

33 Sections 63.05, 63.06 and 63.10 place limits on the use. Importantly if the use lapses for 2 years or if the building is severely damaged or destroyed the land must be used in conformity of the Planning Scheme unless a permit is granted to continue the use. These clauses are clearly intended to protect existing use rights but at the same time provide a warning about continuing an existing use.
Summary:

Be careful, always consider whether the restrictions of existing use rights provisions apply to development and use applications. The provisions mean that a lot of development needs a permit (due to Clause 63.05) even if it is minor.

Onus is on the user of land to prove existing use rights.

Just because there is a permit for the use on the file, doesn’t automatically mean they can operate in accordance with that permit. Rights to use the land in accordance with the permit may have extinguished.

Don’t be disheartened if you find the provisions confusing – it’s always the legal VCAT members that sit on hearings to do with existing use rights not the planner members! 

Chestnut of the day: ‘In the town planning field, statutory provisions designed to protect and preserve existing rights should be as liberally construed as the language in its context allows’ 
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