Introduction

You could say there are only two (2) complaints made to Councils Planning Enforcement function that require immediate response/investigation (within 24 hours after receiving the compliant) as a ‘priority one call’. 
1) Native vegetation removal and
2) Demolition or significant buildings and works undertaken on a Heritage building/landscaping without planning approval        

Generally speaking everything else can just wait as it will be there tomorrow to deal with. 

The intention of this document is to help assist less experienced Officers dealing with buildings and works complaints within the Heritage Overlay (HO) provisions of the Planning Scheme.   

Planning Scheme   

Clause 43.01 Heritage Overlay

Most common type of investigations I have experienced;

· Construct a building or construct or carry out works (house extension)

· Sign erected and displayed

· Construction of a pool and spa

· Carry out works, repairs and routine maintenance (same for same)

· Cubby house

· Construction of a fence

· Externally painting a building

· A pergola constructed in the backyard

· Landscaping

· A rainwater tank

· A solar energy facility attached to a building

Rarely is it the below matters, which require immediate response/investigation; 

· Demolish or remove a building

· Remove, destroy or lop a tree

When making an assessment if a Permit is required have a look also at Clause 62.02-1 Buildings and works not requiring a permit of the Planning Scheme.

Example 

When working up at Greater Bendigo City Council I received a complaint regarding the construction of a MacDonald’s restaurant type plastic children’s cubby house. When arriving at the property the development and works were significant, clearly visible from the street, location of cubby house on the corner property boundary to a main street. You would think such a development like this would require a Permit, however it falls within Clause 62 Buildings and works not requiring a permit of the Scheme, unless protected vegetation would be impacted, which it did not. NO FURTHER ACTION REQUIRED.  

Clause 43.01-1 of the Planning Scheme 

A permit is required to:

· Subdivide land.

· Construct a building or construct or carry out works, including:

· Domestic services normal to a dwelling if the services are visible from a street (other than a lane) or public park.

· A solar energy facility attached to a building that primarily services the land on which it is situated if the services are visible from a street (other than a lane) or public park.

· A rainwater tank if the rainwater tank is visible from a street (other than a lane) or public park.

· A fence.

· Road works and street furniture other than:

– traffic signals, traffic signs, fire hydrants, parking meters, post boxes and seating

– speed humps, pedestrian refuges and splitter islands where the existing footpaths or kerb and channel are not altered.

· A domestic swimming pool or spa and associated mechanical and safety equipment.

· A pergola or verandah, including an open-sided pergola or verandah to a dwelling with a finished floor level not more than 800mm above ground level and a maximum building height of 3 metres above ground level.

· A deck, including a deck to a dwelling with a finished floor level not more than 800mm above ground level.

· Non-domestic disabled access.

· Bicycle pathways and trails.

· Externally alter a building by structural work, rendering, sandblasting or in any other way.

· Construct or display a sign.

· Externally paint a building if the schedule to this overlay identifies the heritage place as one where external paint controls apply.

· Externally paint an unpainted surface.

· Externally paint a building if the painting constitutes an advertisement.

· Internally alter a building if the schedule to this overlay identifies the heritage place as one where internal alteration controls apply.

· Carry out works, repairs and routine maintenance which change the appearance of a heritage place or which are not undertaken to the same details, specifications and materials.

· Remove, destroy or lop a tree if the schedule to this overlay identifies the heritage place as one where tree controls apply. This does not apply:

· To any action which is necessary to keep the whole or any part of a tree clear of an electric line provided the action is carried out in accordance with a code of practice prepared under Section 86 of the Electricity Safety Act 1998.

· If the tree presents an immediate risk of personal injury or damage to property.

Clause 43.01-2 No permit required:

· For anything done in accordance with an incorporated plan specified in a schedule to this overlay.

· To internally alter a church for liturgical purposes if the responsible authority is satisfied that the alterations are required for liturgical purposes.

· For interments, burials and erection of monuments, re-use of graves, burial of cremated remains and exhumation of remains in accordance with the Cemeteries and Crematoria Act 2003.

· To develop a heritage place which is included on the Victorian Heritage Register.

Schedule to the Heritage Overlay

Each Council will normally have a Schedule to the Heritage Overlay identifying Heritage Places listed with a Ref No. i.e.”HO91”, if further planning controls apply to the property with either a “Yes” or a “No”. For example “External Paint Controls Apply?”.     

Probably the most common discussion we have in the PEOA ‘what would be considered buildings and works within the Heritage Overlay provisions?’

Look to the Scheme and Act first for help, than the Macquarie Concise Dictionary and if required some Case Law.

Or go to an experienced planner and ask ‘in your opinion would this (whatever it maybe) trigger a Permit under the Heritage Overlay buildings and works provisions of the Scheme?’ 

Clause 71 Meaning of Words of the Planning Scheme states;

“A term used in this planning scheme has its ordinary meaning unless that term is defined:

· In this planning scheme.

· In the Planning and Environment Act 1987 or the Interpretation of Legislation Act 1984, in which case the term has the meaning given to it in those Acts unless it is defined differently in this scheme.”

Planning and Environment Act 1987  

The Act defines “building” as; 

“building includes—

(a) a structure and part of a building or a structure; and

(b) fences, walls, out-buildings, service installations and other appurtenances of a building; and

(c) a boat or a pontoon which is permanently moored or fixed to land”

The Act defines “development” as;

“development includes—

(a) the construction or exterior alteration or exterior decoration of a building; and

(b) the demolition or removal of a building or works; and

(c) the construction or carrying out of works; and

(d) the subdivision or consolidation of land, including buildings or airspace; and

(e) the placing or relocation of a building or works on land; and

(f) the construction or putting up for display of signs or hoardings”

The Act defines “works” as;

“works includes any change to the natural or existing condition or topography of land including the removal, destruction or lopping of trees and the removal of vegetation or topsoil.”
Case Law

Juric v Banyule CC [2002] VCAT 396 (4 June 2002)

Commencement of works

Kastaniotis v Boroondarra CC [2007] VCAT 1259 (17 July 2007)

Commencement of works

Banyule CC v Gysen [2003] VCAT 1734 (24 November 2003)

Section 114 Planning and Environment Act 1987 - construction of a retaining wall without a permit.

Auld v Moyne SC [2003] VCAT 270 (6 March 2003)

Applications under s. 77, 82 and 114 of the Planning and Environment  Act1987; Moyne Planning  Scheme; Residential 1 Zone; Heritage  Considerations; Amenity Impacts; View Sharing; Loss of Views.

Stonnington CC v Macban Pty Ltd & Anor [2010] VCAT 114 (1 February 2010)

(By consent, under section 93 of the Victorian Civil and Administrative Tribunal Act 1998)

Buckerfield Architects (Maximark Pty Ltd) v Melbourne CC [2007] VCAT 1020 (8 June 2007)

Building and Works – Business 1 Zone – Heritage Overlay Area – retrospective application – whether works consistent with Heritage  provisions – whether order should be stayed.


Application for enforcement order, S. 114 Planning and Environment Act 1987
Constanzo v Yarra CC [2000] VCAT 1469 (31 July 2000)

Application under ss.87 and 98 Planning and Environment Act 1987 for cancellation; residential site under 300 sq.m.; Heritage  Overlay; extension of dwelling; failure to give notice; material mistake; inadequacies in application plans; failure to construct in accordance with permit; enforcement order application commenced by responsible authority under s.114 of the Act; cross-application under ss.87 by respondent for amendment of permit to authorise as-built construction; construction of wall on common boundary; Element E6.T3 of the Good Design Guide; "substantially disadvantage", "just and fair".

Case Law

Ballarat CC v Kapetanovic [2006] VCAT 1959 (21 September 2006)

	

	Application for Enforcement Order pursuant to s 114 of the Planning  and Environment Act; Residential 1 Zone; Heritage Overlay; construction of a fence higher than 1.2 metres; whether a permit is required for the construction of a fence; enforcement order not made. 

Chondros v Boroondara CC [2006] VCAT 37 (3 February 2006)

Sections 77 and 114 of the Planning  & Environment Act 1987; Boroondara Planning  Scheme; Residential 1 Zone; Front Fence; Heritage  
Overlay; HO10; A Graded Building; Heritage  Values.




Lewis v Port Phillip CC [2003] VCAT 293 (11 March 2003)

Conditions review, application review and enforcement order application

Melbourne CC v Misale [2006] VCAT 324 (1 March 2006)

Application under S.114 of the Planning and Environment Act  1987 for an enforcement order. Application under Section 149 of the Planning and Environment Act 1987  (the Act) to review a decision to refuse consent for endorsement of plans. Residential 1 Zone. Heritage  Overlay. New Dwelling Significance of the heritage  place. Effect on the significance of the heritage  place. Streetscape. Van Egmond principles

Minawood Pty Ltd v Bayside CC (includes Summary) (Red Dot) [2009] VCAT 440 (25 March 2009)

Weight to be given to volume of objections – whether community opposition constitutes a significant social effect under the Planning and Environment Act 1987 – consideration of Macedon Ranges Shire Council v Romsey Hotel Pty Ltd [2009] VSCA 45
Nicholls & Ors v Moreland CC [1999] VCAT 1261 (31 July 1999)

Nicholls & Ors v Moreland CC [1999] VCAT 1430 (31 August 1999)

Cancellation of permit, Planning and Environment Act 1987 , section 88(b), Subdivision permit, whether development "substantially carried out", 

Cancellation of permit, Planning and Environment Act 1987 , section 87(1)(e), failure to give section 52 notice to neighbours, effect, 

Cancellation of permit, Planning and Environment Act 1987 , section 91(3)(c), just and fair to cancel or amend, amending permit possibly not capable of fulfillment

Case Law

The Ivanhoe Grammar School v Banyule CC [2009] VCAT 34 (12 January 2009)

Planning and Environment Act 1987 s149A; works for resurfacing school oval and construction of gates/fence; whether works exempt from permit as ‘works normally associated with an education centre’ (clause 62.02-2, as amended by VPP Amendment VC50); whether works ‘generally in accordance with the development plan’ for the land (clause 43.04-1)

Moreland CC v Barbone [2006] VCAT 903 (16 May 2006) 

Application under s.114 of the Planning and Environment Act 1987 (PE Act) for an enforcement order.

Yarra CC v Ogada-Osir [2006] VCAT 410 (10 March 2006)

Application under s.114 of the Planning and Environment Act 1987 (PE Act) for an enforcement order.

Conclusion

The Heritage Overlay is a very strict State provision within the Planning Scheme, a Permit is required for nearly everything unless specifically stated it is exempt.  

A good example of what I would consider trivial within the HO is fence screening 300mm high affixed to the fence for privacy (to the side and back). You think it would be exempt as it is minor works, well you would be wrong as it constitutes part of the fence, a Permit is required.   

VCAT decisions are available for download from the Australasian Legal Information Institute website (AustLii) at:

http://www.austlii.edu.au/au/cases/vic/VCAT/

There are hundreds of Section 77, 79, 80 & 82 applications to look over, with regards to properties affected by the HO provisions.
When in doubt find out.
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