Introduction

The intention of this document is to help assist new Officers dealing with native vegetation removal/destruction investigations pursuant to Clause 52.17 Native Vegetation of the Planning Scheme.   

Planning Scheme   

Native Vegetation
72 GENERAL TERMS
“Native vegetation 

Plants that are indigenous to Victoria, including trees, shrubs, herbs, and grasses.”

Take care to distinguish between ‘Vegetation’ and ‘Native Vegetation’.

The State provision applies to Crown Land and freehold however not to land owned or used by the Commonwealth.  

Clause 52.17 Native Vegetation
“52.17-2 Permit requirement

A permit is required to remove, destroy or lop native vegetation, including dead native vegetation. This does not apply:

· If the table to Clause 52.17-6 specifically states that a permit is not required.

· To the removal, destruction or lopping of native vegetation specified in the schedule to

· this clause.

· To an area specified in the schedule to this clause.”

Clause 52.17-6 Table of exemptions
It is very important to have a strong understanding of the table of exemptions, there are 33 possible exemptions from the requirement of a permit to remove, destroy or lop native vegetation.  

52.43 INTERIM MEASURES FOR BUSHFIRE PROTECTION
Clause 52.43-1 Exemption from planning scheme and planning permit requirements contains a further 9 possible exemptions.
The provisions of this Clause will expire on 1 March 2012.
Overlays

Deals with works rather than uses, various overlays may relate to vegetation, i.e. VPO, ESO, SLO, EMO and HO

Note differences between Clause 52.17 and some Overlays i.e. VPO, ESO ‘vegetation’ not ‘native vegetation’  
Further possible exemptions from the requirement of a permit to remove, destroy or lop ‘vegetation’ or ‘native vegetation’.  

Planning and Environment Act 1987

Section 3 Definitions

“building includes—


(a)
a structure and part of a building or a structure; and


(b)
fences, walls, out-buildings, service installations and other
appurtenances of a building; and

(c)
a boat or a pontoon which is permanently moored or fixed to
land;

development includes—

(a) the construction or exterior alteration or exterior decoration of a
building; and


(b)
the demolition or removal of a building or works; and


(c)
the construction or carrying out of works; and


(d)
the subdivision or consolidation of land, including buildings or
airspace; and


(e)
the placing or relocation of a building or works on land; and


(f)
the construction or putting up for display of signs or hoardings;

works includes—

any change to the natural or existing condition or topography of land including the removal, destruction or lopping of trees and the removal of vegetation or topsoil.”
Incorporated Documents

Section 6 (2) (j) of the Act:- A Planning Scheme may… apply, adopt or incorporate any document which relates to the use, development or protection of land’.

Victoria’s Native Vegetation Management – a Framework for Action; DSE, August 2002.

An Incorporated Document has the same legal standing as the Planning Scheme itself. Any changes require a Planning Scheme Amendment.
Options for Enforcement 
Issue a contravention notice 

Section 87 application to cancel or amend a permit via VCAT

Section 114 application for enforcement order via VCAT

Section 120 application for an interim enforcement order via VCAT

Section 125 seek an injunction via Magistrates Court, County Court or Supreme Court 

Section 126 commence prosecution proceedings via Magistrates Court

Section123 undertake remedial works and seek costs via VCAT than subsequently the Magistrates Court and possibly the Supreme Court

Section 130 issue a planning infringement notice

Other Legislation 
Catchment and Land Protection Act 1994

The Flora and Fauna Guarantee Act 1988

The Environment Protection and Biodiversity Conservation Act 1999 

The Wrongs Act 1958

The Road Management Act 2004

Aboriginal Heritage Act 2006
Reference Book

I just like this book, it’s been around since mosses was a boy ‘Native Trees and Shrubs of South-Eastern Australia’ by Leon Costermans

Chronology of Events 

1) Receive complaint regarding vegetation removal destruction, lodge into Councils database system 

2) Check Councils Planning Permit Register, what permits have been issued to the property

3) Check properties planning controls; Zone and Overlays. Print off a copy of Zone and Overlay, including Clause 52.17 Native Vegetation

4) Arrive on site; seek permission to enter the property. (If denied entry, try explaining the provisions of the Planning Scheme and Act to the property owner or whoever is on site and possible legal ramifications if they are in breach of the Planning Scheme. If safe to do so take photos of the property from the roadside, crown land or neighboring property. Take notes on observations made and conservation had.) Permission granted, identify yourself and provide business card or ID, ask if they have planning permission from Council for the works?, briefly explain the following: why you are on site, planning controls (Zone and Overlay) applicable to the land providing a copy, Clause 52.17 Native Vegetation provisions again providing a copy, Information Privacy Act and Freedom of Information Act reassuring them that the photographs and samples taken are for Councils record and will not be given to anyone and are protected by State Law. However the evidence collected made be used against them if the matter proceeds to Court.

5) Taking samples of vegetation is very important for identification purposes and as a matter of record. Examples: Case 1 5 trees removed, samples taken from each tree including a piece of bark, leaves, fruit and buds. Bagging, tagging and photographing each sample taken. Recording evidence into a document and sample log. Draw a sketch within your journal were the trees have been felled and located on the ground adjacent say to an existing building, Case 2 Vegetation poisoned with drill holes again take samples of bark, leaves, fruit, buds and drill within drill hole and removed continence within drill bit, photograph, tag and bag. Case 3 Large massive area of under storey vegetation removed video, photograph, measure area approximately with measuring wheel. Chose three sample sites reflecting indicative remnants of vegetation remaining adjacent to damaged areas. Each sample site area measuring 3m x 3m and chose a singular plant species in each sample site area. You may identify over 30 different plant species within each sample area (take a lot of exhibit bags). Identify location of sample sites if you can with a GPS. In all cases take someone with you to assist you with the site inspection including the taking of samples, photos, measurements, plant identification etc. Someone from Council or anyone to assist you i.e. DSE Officer or external consultant who has formal environmental qualifications in ecology, arboriculture, botany or horticulture.

6) If upon visiting the site and you consider the works to be of a serious nature possibly resulting in a Section 126 prosecution always give a Full Caution to the property owner or whoever is on site of some responsibility. Further you may have to appoint an external environmental consultant to come later to the property for an ecological assessment report etc to assist you with forming the case.

7) You may have to issue a verbal direction to whoever is on site to stop all works given the seriousness of the breach detected

8) Get whoever is on site (over 16 years of age) sign the document and sample log, if they don’t want to sign that’s fine note it in your journal  

9) Upon returning to the office prepare your planning investigation report detailing the following: planning status of the activity, investigation and recommendation (including photographs, GIS location, planning controls etc). If you were denied entry you may have to issue a two clear day notice to the property owner/occupier to enter the land
10) If the matter is of such significance you may have to commence proceedings for an injunction under Section 125 or an application for an interim enforcement order under Section 120

11) Or you may have found the works were consider by you as of right, no permit required, again prepare a planning investigation report and close case
12) What about remedial and rectification works?, you may come into an informal agreement or a Section 173 agreement with the property owner/occupier or you may have to commence a Section 114 enforcement order application                                               
VCAT Cases
Villawood Properties P/L v Greater Bendigo City Council
Warwick Farm Partnerships v Shire of Campaspe 
City of Greater Geelong v More

Mainstay Australia Pty Ltd v Mornington Peninsula SC & Ors
Tsourounakis v Ballarat CC 

Pretlove v West Wimmera SC

Reeve v Hume CC & ORS

Whittlesea CC v Ozimek 

Morsink v Latrobe CC

De La Harpe v East Gippsland SC
Nillumbik SC v Potter

Campaspe SC v Collins Pastrol Co Pty Ltd

Defence Housing Authority v Banyule CC & Others
Mooney v Maroondah CC

Boroondara CC v PA & DL Investments
Denton v Banyule CC

Road Con Constructions Pty Ltd v Ballarat City Council

Other Notable Cases

Minister for Environment & Heritage v Greentree 

Wain v Maroondah City Council

Timbs v Shoalhaven City Council
Maroondah City Council v D. C. Consolidated Investments Pty Ltd
Houghton v Bond 
Minster for Environment & Heritage v Bridge and Marine Australia Pty Ltd
Members PEOA Website 

I have included this information because some great stuff has been passed onto us by our PEOA website worthy of mention;

Bill Howitt

“After the recent amendment to Clause 52.43 of the Planning Scheme to allow the construction of bushfire shelters without the need for a permit, it concerned me that the amendment did not include an exemption for the removal of vegetation to allow the construction of such a shelter. 

I have sought legal advice from Maddocks which is attached.   The upshot is that Clause 52.43-2 exempts the permit requirement for 'buildings and works' to construct a bushfire shelter, however Clause 62.02-3 states that the construction or carrying out of works does not apply to the removal, destruction or lopping of trees and the removal of vegetation. 

What does this mean? 

If the permit exemption in 52.43-2 applies you can build a private bushfire shelter without a permit requirement.   If there is vegetation removal or destruction required (of protected vegetation) to provide an area to build the shelter, then a permit will be required to remove or destroy the vegetation.”

Bill Howitt

“What an excellent question!  It certainly made me think long and hard about the issue and for that I’m grateful because it helped to clarify the issue in my mind.   
  
Language is all important and we need to have an accepted definition on what destroy is (in tree terms) and an understanding of how a tree dies.  Also what health and death is.   
  
The Macquarie Dictionary 4th Edition defines destroy as: to reduce to pieces or into a useless form; ruin, spoil, demolish, to put an end to; extinguish; to kill, slay; to render ineffective; nullify; invalidate.

   
Health is defined as soundness of body; freedom from disease or ailment; the general condition of the body or mind with reference to soundness and vigour: good health.  
 
Death is defined as: the act of dying; the end of life; the total and permanent cessation of the vital functions of an animal or plant.   
  
Now we need to understand how trees die.  There are three ways that trees die. (Alex Shigo A New Tree Biology Dictionary: Terms, Topics and Treatments for trees and their problems and proper care.)  Trees are living organisms and die in three ways: 1) Mechanical disruption; 2) dysfunction; 3) energy depletion – infection, starvation.   
  
Mechanical disruption means the organism is so mutilated that there is no way to put the parts back together again.  Wounds, tree mutilation as in lopping and topping, root severance or damage and so forth 


Dysfunction means that some cell, tissue or organ begins to function with difficulty.  The part is not operating properly and other parts begin to show the strain.  Dysfunction can be caused by genetics, toxins, poisons, or other agents such as pathogens.   


Energy depletion is a decrease in the fuel (carbohydrate, water etc) that runs the biological machinery.  Energy depletion may occur due to defoliation of the leaves by insects, reduced space (wood and bark) in the tree to store energy reserves, and so forth. 
  
Trees seldom die from dysfunction alone; these processes start the tree on the road to death.  After a threshold is reached, there is no return and many parts of the tree begin to dysfunction and eventually die.  Arborists have very limited capacity to “heal” once the damage has occurred.   
  
Bill, you say the tree has been poisoned; poisons are designed to disrupt the natural functioning of plants.  Different poisons target different life processes in plants so it would be important to identify the poison used.  I would think that if a large percentage of the leaves and twigs have died as a consequence of the poisoning, the function of the tree has been disrupted—and although it may not have killed the tree outright, it most certainly may have pushed it near or over the threshold and death may take several or years to occur.  This in my opinion would represent destroying the tree which is different to killing the tree or tree death.  Destroy does not mean death, although death may be the inevitable result.   
  
I can’t assist with any legal examples but I would think that if you can demonstrate the tree has been adversely affected by the poisoning, this represents a dysfunction of the tree’s natural processes and health.  No-one wishing to retain a tree would carry out actions that may result in the death of the tree or severely impair the functioning of the tree.” 
 
Conclusion

You could say there are only two (2) complaints made to Councils Planning Enforcement function that require immediate response/investigation (within 24 hours after receiving the compliant) as a ‘priority one call’. Native vegetation removal and secondly demolition or significant buildings and works undertaken on a Heritage building/landscaping without planning approval.        

Generally speaking everything else can just wait as it will be there tomorrow to deal with. 

The person complaining more than likely will be very passionate about the alleged breach and will want you to take immediate action.
You may find that you have detected a very serious contravention of monumental proportions, however always remember to take your time and no short cuts. (Take a breath and ask for assistance). 
That means entering the land correctly, taking you time on site, if you have to come back to the property on another day or multiple days and times so be it.

Good note taking, photographs, vegetation samples, measurements etc anything to present the best possible case to the Court.

An external environmental consultant maybe required and of course the best environmental lawyers in the game.    

No one said this game is cheap, so get the best you can.  
When taking your vegetation samples don’t seal up the exhibit bag, let it breath or you’ll grow a lot of fungus and lose your exhibit. It happened to me once and that was enough.      

Victoria University located in Footscray can test your vegetation samples when a tree is poisoned, it’s not cheap but will be required for your case, plus the lab guy is a nice fellow to talk too.  
Exhibit bags I use are just from the super market plastic sandwich bags, mark each exhibit i.e. “RE 1”.

Aerial photography is alao great to paint a picture to the Court on the scale and areas of works conducted.

Company I use was recommend to me by Big Bad Barry Jones ‘AEROFOTO’ 0429 422 337. Very happy with the service this Company provides.

Anyway I think that’s enough, good luck.

Rhett English 

