
PEOA Forum at Stonnington 07 March 08

The PEOA forum held at Stonnington City Council was a great success due to the quality of the presenters and the interesting topics that were covered despite the absences of a few familiar faces. 
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Opening of Forum

The forum was opened by Bernard Mulholland, the Manager of Compliance and Response at Stonnington who had 16 years in local government, health, enforcement, and defense including 25 years in the army. He stated that the compliance unit involved all of enforcement in one unit and creates synergies in terms of gaining compliance and sharing of experience. 
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Frank Butera - Acoustic Testing SEPP N-1 & SEPP N-2

Our second guest speaker was Frank Butera who has been an acoustic consultant since 1995 and worked with Marshall Day for the past 10 years. Frank has VCAT experience in Melbourne although he is based in Sydney. 
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Overview 

There are 3 levels of government: Federal, State and Local

This has resulted in an inconsistent and ad hoc approach to environmental noise control legislation

Australia has a wide variety of noise level descriptions and acceptable criteria for example acceptable noise levels for air conditioners vary widely for each state. Road noise and aircraft noise are among the strictest regulated by the government.

Federal Government

Federal Government looks at nation wide environmental problems and international treaty obligations.

Victorian Regulatory Framework

No single body of law or policy – very difficult to implement
Planning & Environment Act 1987 – framework for use, development and protection of land

      Provides preparation of planning schemes which sets down land use including zones and    
  overlays


      Establish that planning permits are required and sets standards

EPA Act 1970

      EPA Act sets SEPP (state environmental protection policy)

      SEPP N-1 – industrial, commerce and trade

      SEPP N-2 – music noise

Melbourne 2030
      By 2030 it is expected that 1 million more people will live in Melbourne however the Melbourne    2030 report says little about noise except in relation to transport.

Policy 8.6 reviews transport practices, design, construction and management

Therefore the report lacks direction on commercial and music noise.

Enforcement of SEPP’s

SEPP enforced by EPA, Police or local councils
EPA does not have an enforcement role although it is active in the rural sector
SEPP N-1 enforced by local council
SEPP N-2 enforced by council with assistance from the Police
Policies usually pretty good and work well however it falls down in high density living areas e.g. bedrooms above bars or restaurants.

Health Act 1958 

Part 3 – mechanism for control of noise

It is the responsibility of Council to investigate any nuisance

Local Bylaws

Local council often issue noise control by laws which stipulate prohibited times for most domestic noise sources such as grass cutting and air conditioners etc

Residential Noise

EPA regulations

Councils apply these regulations
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SEPP N-1  
Policy Aim to protect people from the effects of noise in noise sensitive areas where people sleep or carry out normal activities. It only applies to residential properties in the Melbourne metropolitan area. A body corporate is subject to Industrial/Commercial controls.

SEPP N-2
SEPP N-2 is mandatory in Victoria and protects residents from music noise in noise sensitive areas and covers indoor venues such as nightclubs, hotels and outdoor venues such as stadiums and outdoor concerts.
He concluded by saying that loud noise never killed anyone however in Mexico one person is killed every day due to noise disturbance.

Matt Sherwell – Maddocks
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Matt Sherwell is a well known lawyer from Maddocks and has previously worked for the Police force. He presented on a number of issues including noise and existing use rights. The case study involved issuing an enforcement order on a night club on the grounds of amenity affects due to noise. This particular night club was run by a high profile person who is a swimwear model and allegedly lacked the ability to run the club. 

Therefore there was a huge impact on surrounding commercial venues and residential areas due to the noise in relation to bottles collected and rowdy customers. 

Council decided to conduct acoustic noise reports under SEPP N-2 and collect statements from residents who could not sleep unless they wore earplugs. The defendant’s lawyer argued that it was a defective case as testing was not carried out every day and it does not prove that they have exceeded noise levels continuously only at the time of testing.

Matt relied on Helen Gibson’s decision in Metroll Vic Pty Ltd & Snowy Hydro Ltd v Wyndham CC [2007] where an interim enforcement order was granted based on amenity conditions. In brief the matter involves Snowy River Hydro which is a gas fired power station and the noise and vibration is affecting Metroll, a commercial building to such an extent that staff have gone on sick leave and complained about headaches.  Helen Gibson started that even if one person was affected there would be a case and decided to grant relief as the noise and vibration was considered detrimental to health. Unfortunately Matt did not elaborate on the success of his case.  
Existing Use Rights 
Matt stated that existing use rights are not easily determined and each situation must be dealt with on its own facts and merit. For example if McDonalds decided to trade 24 hours do they have existing use rights as the use is still for the fast food restaurant? It becomes difficult when there is both a use and development permit for the site. 

A question was raised from the audience as to how much evidence was sufficient to support existing use rights. Matt answered that it again depended on the circumstances however onus is on the offender to prove existing use rights and a one page statement may be enough as the balance of probabilities should be used rather than beyond a shadow of a doubt. It also depended on the substance of the evidence rather than the volume. 

Kym Lovegrove and Miro Djuric from Lovegrove and Lord Lawyers      
Kym Lovegrove is a partner of Lovegrove and Lord, has extensive experience in Building Law and is the president of the building institute as well as being an author of 14 books.  
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Kym Lovegrove



       Miro Djuric 


He advised that as his presentation is rather detailed and lengthy it is best to refer to the website: www.lovegroveandlord.com.au under “prosecution manual for local government, planners and building surveyors”. 
His most memorable quote was: “A kind word with a gun is better than a kind word” and he stressed the importance of being rigorous and meticulous when collecting information to the point of being anally retentive!    

Miro Djuric presented on investigations and pleadings and Kym Lovegrove concentrated on prosecutions at the Magistrate’s Court. A lot of the information given was common sense such as identifying the property owner, taking accurate notes and photos. If you have the time it is worthwhile to have a look at the website.   
Chris O’Toole

Planning Enforcement in England 
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Chris commented that planning enforcement in England had a number of major differences including:

· There is no zoning in the UK and it allows for a mixture of use

· Subdivision is not controlled 

· Council doesn’t keep ownership details 

· Heritage and Signage are controlled separately

· A building permit is not required before building and in residential areas it is not an offence to build without a permit.

· It is also not an offence not to comply with enforcement notices.

Use Class Order


In the UK there are use class orders instead of zones which regulate uses.

· Class A - shops, restaurants, bars

· Class B - offices, industrial

· Class C - residential, hotels, dwellings 

· Class D – institutions, schools, churches

· Sui Generis- anything else 

One building might have more than one class for example a shop with an apartment on the top. A planning permit is required to change from shop to industry.   
Signage Regulations
Signs on shops generally don’t require a planning permit however billboards need approval and the life span is 5 years for signage.
Governance Structure
As there is no state government the council is more powerful and each council has its own development plan. 

Quirks
A number of traditional quirks of law relate to the Church of England as they are exempt from planning regulations the Bishop speaks to the Council to obtain consent. 

Other quirks involve: 

· Hedge regulations which makes it mandatory for hedges to be pruned if too high. 

· Leasehold which is similar to freehold and a 1000 year lease
· Private roads

· Council may as a property developer and use compulsory acquisitions to demolish and rebuild properties

· Gypsies moving into vacant land and run down properties 
Enforcement Process
The enforcement process is almost identical and the planning application process is also very similar.

· Complaint received

· Inspection of site

· Write to owner/occupier

· Enforcement order/retrospective application

· Enforcement order appeal

· Prosecution

Top Complaints
· Air conditioners
· Signs

· Double glazing or listed buildings

· Satellite dishes

· Conservatories

· Illegally moored boats 

Non Issues
1. Overlooking

2. Number of patrons in licensed premises

3. Car parking – applications may be refused for offering too many car parking spaces unlike here

General Business
1. Rhett English has been appointed the treasurer until October 2008 when new office bearers are elected.

2. The possibility of associate membership for people that have left such as Ron Stone and professionals like Matt Sherwell has been raised and the majority of members were in favour of having associate membership. 
3. It was suggested that gifts to guest speakers should be something with the PEOA logo, or the presenting Council should provide the gifts.
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4. Mark Bernhardt had a meeting with the MAV and he had raised a number of important issues:

      a) new legislation to be passed on the prostitution control act

      b) requesting VCAT to standardise their approach in making decisions

      c) formal training of enforcement officers i.e. certificate IV 

      d) banding and wage review to have a consistent banding across municipalities

      e) requesting planning for final inspections before C of O is issued

      f)  mandatory items for Section 32
5.   Casey will hold the next PEOA forum with the date to be advised in June
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