
PEOA Cardinia 19 June 2009

Welcome to all PEOA members by mayor and Jan Cousins the planning manager.
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Apologies from Ron Stone for not attending.

Submission to Amendment to Planning & Environment Act 1987

Pat Dunne presented on the working group comprising of Matt Sherwell, Pat Dunne and Paul Dickie that is currently working on a submission to amend the P&E Act by the Department of Planning and Community Development (DPCD).
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Their role was to: 1) Identify key issues relevant to the enforcement process



     2) Prioritize these issues



     3) Outline possible changes to the Act that would address the identified issues.



     4) Compile a report with recommendations for any changes to the Act. 

Overarching Principles

1. The importance of enforcement in the planning process.

2. The fundamental requirement of compliance with planning schemes, permits and agreements.

3. Resolution of planning contraventions often requires rectification by the offender.

The priority of planning enforcement is rectification and resolution of planning contraventions rather than the issuing of fines.

The workgroup raised a number of issues in their submission including:

· Should penalties be increased and will this be a stronger deterrent?

· Should the responsible authority have the power to suspend or revoke a permit?

· Tools for efficient and effective compliance

· Emphasis on rectification when developments are not built in accordance with endorsed plans 

Current Problems

· Difficulty of obtaining compliance with the scheme, permits and agreements

· The requirement to give 2 days written notice

· Statute of limitations is unclear but is generally 12 months

· Low level of importance given by developers to planning permits compared to building permits

· Inability to obtain compliance in a timely and cost effective way

· Enforcement proceedings at the Tribunal may result in an order but gaining compliance with the order is another matter

· Two venues for enforcement proceedings –VCAT and Magistrate’s Court

Should the penalty be increased? 


The current maximum fine is $125,000 and considered substantial enough.


The PIN amounts are also considered adequate as a PIN is a mechanism to resolve minor 
contraventions for a timely resolution without going to court.

Should a PIN be managed through the PERIN system? It was considered that planning infringement notices should not be lodgeable.

Should the Responsible Authority have the power to suspend or revoke a permit? There should be an ability to stop work but not necessarily the ability to cancel a permit.

Recommendations of the Working Group

The working group recommended that there should be a new enforcement and prosecution process. In particular that the Tribunal should become a one stop shop for planning enforcement and be able to hear, determine and sentence persons for contraventions and order rectifications of the land.

Whitney Report

The Whitney Report found that there are a number of issues with enforcement including: 

1. Confusion about which venue to choose for enforcement

2. Cost of enforcement –duplication of costs if there is enforcement in two venues

3. Timeliness of the resolution of proceedings

4. Cost of enforcement is a barrier to enforcement

5. Consistency of decision making

Therefore having the tribunal as a one stop shop would reduce costs. 

A new enforcement process

The working group has proposed a new enforcement process partially based on the Building enforcement model. This is based on compliance rather than punishment and gives VCAT the power to issue enforcement orders and impose penalties and also in cases of contempt impose further sanctions.

Ensuring Compliance 

The primary function of planning enforcement is to gain compliance with the Planning Scheme, permits and Section 173 agreements. 

It is proposed that acts are amended in order to achieve compliance with development sites:

· Create an amendment to the Subdivision Act to require a certificate of compliance under the Planning & Environment Act 97N to be issued on land developed before a plan of subdivision can occur.

· Create an amendment to the Building Act that requires the relevant building surveyor to inspect a development site for planning permit compliance before issuing a certificate of occupancy.

Rectification and a charge on the land

One of the fundamental flaws in planning enforcement is the ability to enforce an enforcement order. Councils face problems with enforcing enforcement orders as the Tribunal allows time to rectify breaches for an offender to comply however when people do not comply with orders it becomes difficult.

Current mechanism is expensive with no guarantee in results and Council may have to carry out the works under Section 124 of the Act to enter the land and carry out the works. Council should be able to put a charge on the land to recover the costs at a future time.

Ragu Appudurai- Special Counsel - Russell Kennedy

Ragu’s question and answer session was particularly interesting due to his sense of humour and no non-sense approach. He is the in-house barrister for Russell Kennedy and has taught Statutory Planning at uni for ten years. He claims that working with people like Rhett English has changed his life forever and calls local government the “bastard child” of the state! 

He used the example of the Cold Stream compost case to illustrate the difficulties in enforcement, so far there have been 39 days of hearing, 4-5 directions hearings and 40 pages of non decision.

Council sought to cancel a permit for composting facility and EPA has refused a license due to adverse amenity impacts of stench affecting houses 2.5 kilometres away. Therefore an enforcement order was applied for, however from December to May no decision was made. 

Ragu is cynical about the tribunal acting as a one stop shop as decisions are often made without local government consultation and VCAT differs from the NSW land & environment court. 

He mentioned that VCAT may change their decisions from one case to the next and there is no consistency whereas the Supreme Court only deals with questions of law and has no expertise in planning matters.
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Question: What is the easiest way to deal with blatant breaches and where enforcement orders have been ignored?

Answer: This can be tricky you could commence contempt proceedings or prosecution for criminal action which has significant penalties. If it was Native Vegetation or Heritage issue you should take it to VCAT has the expertise whereas if the matter was straight forward such as demolishing a building without a permit the Magistrate’s Court would be the answer. The Magistrate’s court does not really understand native vegetation as they have fined $1000 in Noogee where half an acre of vegetation was cleared and in Mitchell where three and a half acres of vegetation was removed (allegedly for fire protection) the fine was $50,000 plus $40,000 in costs.

Get your evidence early with photographs, statements, admissions and the information should be comprehensive. 

The Magistrate’s Court can grant injunctions in certain cases for example if someone piles up junk in their front yard they can order to get this removed.

Ragu mentioned that section 173 agreements are difficult to enforce if the conditions are not drafted properly.  

[image: image5.jpg]



John Hoey – Powers of Entry

John Hoey of Hoeys Lawyers presented on powers of entry and the regulations associated with these.
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Committee Meeting

President’s update – Pat Dunne’s working group submission to the DPCD is almost ready and members’ comments were taken on board.  

Members’ main points were:

· Are there any measures to make enforcement more effective?

· Act should be amended to allow the Magistrate’s Court to make orders

· Remove the 2 days written notice and entry powers to be in line with local government act

· Change of infringement process in order to lodge infringements with the infringement court

· Section 130 –infringements to be amended for development activities and scaled according to the cost of the development for from 0 to $100,000 it will be 5 to 10 penalty units and for 1 million the PIN will be 20 penalty units

· Increase statute of limitations from 1 to 3 years 

Constitution-The amount of members has increased from 25 to 110 and therefore the constitution should be streamlined to make it a transparent and accountable process. This is currently open to suggestions. 

Conference – Katherine Patterson at Bass Coast has agreed to host the conference with the date to be decided sometime in November.

MAV Code of Conduct and local government review – Kim Lovegrove is the senior member involved in reviewing “naughty councillors”. 

Secretary’s Update – nothing to report

General Business - Banyule City Council Michael Vallis spoke on the relationship between Councillors and Councils Planning Department, pursuant to the Statutory provisions of the Local Government Act 1989. There must be a Code of Conduct/Practice for Councillors. Proper protocols set to deal with internal relationships between Councillors and staff.    

Next Meeting – Mornington Peninsula Shire date to be announced.
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