Section 149 A & B Applications for review & declaration of the Act
The RA is a party to any proceedings under this section. 

A declaration is a statement by VCAT setting out the parties’ rights and obligations in certain circumstances.

Declarations are useful when there is an element of doubt about;

· the legality of existing land uses or development

· the requirement for the removal or alteration of any lawfully constructed buildings or works    

·  the legality of a planning permit or section 173 agreement

Rarely used by Councils however maybe another option to achieve an outcome so desired.  
Under Section 149B of the Act, any person may apply to VCAT for a declaration concerning a planning matter or anything done by the RA.

Under Section 149A of the Act, only specified persons may apply to VCAT for a determination of a matter if it related to;

· The interpretation of the planning scheme, planning permit or 173 agreement
· The interpretation of a current land use and development

· Whether Section 6(3) of the Act applies to a use and development of the land or
· A provision of a planning scheme or amendment permitted the continuation of a use that was lawful before commencement of the planning scheme or amendment
Specified person includes the owner, user or developer of the land directly affected by the matter, a specified body (RA) or if the matter affects Crown land, the occupier of the Crown land. (Section 148 of the Act)     

Planning and Environment Act 1987

“148 Definitions

In this Division—

specified body means—

(a) a Minister; or

(b) 
the responsible authority; or

(c) 
a public authority; or

(d) 
a municipal council; or

(e) 
a referral authority;
specified person means in relation to a matter—
(a) 
the owner, user or developer of the land directly affected by the matter; or

(b) 
a specified body; or

(c)
 if the matter affects Crown land, the occupier of the Crown land.”
“149A 
Application by specified person for declaration

(1)
A specified person may apply to the Tribunal for the determination of a matter if—

(a)
the matter relates to the interpretation of the planning scheme or a permit in relation to land or a particular use or development of land;

(b)
the matter relates to whether section 6(3) applies to a particular use or development of land; or

(c)
the matter relates to a provision of a planning scheme or amendment permitting the continuation of a use lawfully existing before the coming into operation of the planning scheme or amendment, or permitting the use of buildings or works for a purpose for which they were lawfully erected or carried out before the coming into operation of the planning scheme or amendment.

(2)
The Tribunal may determine the matter and may do one or both of the following—


(a)
make any declaration that it considers appropriate;


(b)
direct a specified body to take, or refrain from taking, action specified by t
he Tribunal.


(3)
The responsible authority is a party to any proceedings under this section.

(4)
The Tribunal's power under this section is exercisable only by a presidential member of the Tribunal or a member of the Tribunal who is an Australian lawyer (within the meaning of the Legal Profession Act 2004).”
“149B
 General application for declaration


(1)
A person may apply to the Tribunal for a declaration concerning—


(a)
any matter which may be the subject of an application to the Tribunal under this Act; or


(b)
anything done by a responsible authority under this Act.


(2)
On an application under subsection (1), the Tribunal may make any declaration it thinks appropriate in the circumstances.


(3)
The Tribunal's power under this section is exercisable only by a presidential member of the Tribunal.”
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Conclusion
You can see from the above cases noted how many are Red Dot decisions, so it goes to show VCAT gives a fair bit of significance and consideration (interest)  to applications and decisions made under these Sections of the Act.
If the case is dismissed be mindful of an application for costs still, however if a decision is made you could say it’s set in concrete and you might consider further action, possibly a Section 114 EO or Section 126 prosecution.

All the best

Hope it helps in some way

Regards

Rhett   

