VCAT ‘Red Dot’ Decisions
Section 147 of the Victorian Civil and Administrative Act 1998 provides a legislative

basis for VCAT to establish a practice of publishing guideline decisions.

The Tribunal considered the option identified in ‘Better Decisions Faster’.

‘Better Decisions Faster’ ‘was released by Department of Sustainability and Environment in August 2003 as a discussion paper identifying opportunities to improve the planning system in Victoria. Option F1 proposed the introduction of guideline judgements at VCAT. In April 2004 the Minister for Planning identified the option of guideline judgments as worthy of further consideration.
On the 22 June 2004 former President of the Victorian Civil and Administrative Tribunal, Justice Stuart Morris, announced that a system of guideline decisions is to be instituted in the tribunal’s Planning and Environment List.

Justice Morris said that the purpose of the new system will be to identify decisions which contain principles that can be followed, or applied, in planning decision making by both the tribunal and by responsible authorities.
Justice Morris said that the new process of identifying guideline decisions will:

· promote consistency in decision making by VCAT members;

· guide decision making by councils and other responsible authorities;

· establish sound principles for interpreting and applying policy and like provisions in planning schemes and legislation; and

· increase transparency in decision making.
The practice of VCAT is to designate cases of interest as ‘Red Dot Decisions’. A summary is published and the reasons why the decision is of interest or significance are identified. The full text of the decision follows. The ‘Red Dot’ Summary does not form part of the decision or reasons for decision.

There are now approximately 227 ‘Red Dot’ decisions mentioned under the Planning & Environment List on the Victorian Civil and Administrative Tribunal web site:
http://www.austlii.edu.au/au/cases/vic/VCAT/

VCAT ‘Red Dot’ Decisions worthy of interest to PEOA members  

Mornington Peninsula SC v Inchalla Nominees Pty (Red Dot) [2008] VCAT 399 (26 February 2008)

Helipad

Boroondara CC v J & J Di Vincenzo (Red Dot) [2005] VCAT 2717 (21 December 2005)

Backhoe constitutes the use ‘store’ 



De La Harpe v East Gippsland SC (Red Dot) [2005] VCAT 1932 (12 September 2005)

Interpretation of VPO and the meaning of the term ‘and/or’ interpretation should not remove administrative role of the RA

Armato v Hepburn Shire [2007] VCAT 603 (18 April 2007) 

Definitions ‘accommodation’ – ‘dwelling’ – ‘residential building’ – clause 52.23 “shared housing” – short term tourist or rental accommodation

Hill v Campaspe SC [2007] VCAT 1999 (19 October 2007) 

Does a structure constitute a fence?

Lagas v Brimbank CC (includes summary) (Red Dot) [2009] VCAT 568 (2 April 2009)
Characterisation of a “home occupation” for planning purposes is predominantly one arising from the scale of use, rather than the type of use.
Glenelg SC v Printz Pty Ltd (includes Summary) (Red Dot) [2009] VCAT 2477 (19 November 2009)
An as-of-right development that is commenced without a permit will need to meet additional requirements or obtain a permit if the planning scheme changes before it is completed.

Mrocki & Anor v Port Phillip CC (No 2) (includes Summary) (Red Dot) [2008] VCAT 2304 (10 November 2008)

Whether building permit for demolition creates an accrued right for planning purposes

Alphonso v Casey CC (Red Dot) [2006] VCAT 595 (6 April 2006)
Prayer meetings in the home considered to be ancillary to the dwelling and do not require a planning permit.

VCAT ‘Red Dot’ Decisions worthy of interest to PEOA members  

Falconbridge Pty Ltd v Yarra CC (costs) (Red Dot) [2005] VCAT 2449 (23 November 2005)
Application for costs – Conduct of a proceeding that unnecessarily disadvantages another party. Proceeding that is vexatious and conduct of a proceeding that is vexatious. Application for costs refused, no order as to costs.
 Muller v Mildura Rural CC (includes Summary) (Red Dot) [2010] VCAT 42 (19 January 2010)
Consent order refused for extension of permit in circumstances where permitted use and development now prohibited.
Swancom Pty Ltd v Yarra CC (includes Summary) (Red Dot) [2009] VCAT 923 (10 June 2009)
Assessment of cumulative impact of licensed premises on amenity of surrounding area

Clause 52.27 (Licensed Premises) decision guidelines
Nillumbik SC v Potter (includes Summary) (Red Dot) [2010] VCAT 669 (17 May 2010)
Interpretation of clause 52.43 (Interim Measures for Bushfire Protection)

Villawood Properties v Greater Bendigo CC (Red Dot) [2005] VCAT 2703 (20 December 2005)
Conditions in permits for subdivision and native vegetation removal – Consideration of Victoria’s Native Vegetation Management – A Framework for Action in the context of land zoned for urban purposes – Consideration of appropriate offsets – Enforcement of offset plans

Mainstay Australia Pty Ltd v Mornington Peninsula SC & Ors (includes Summary) (Red Dot) [2009] VCAT 145 (24 February 2009)
When Cultural Heritage Management Plan is required under Aboriginal Heritage Act 2006
Azzure Investment Group Pty Ltd v Mornington Peninsula SC (includes Summary) (Red Dot) [2009] VCAT 1600 (14 August 2009)
When Cultural Heritage Management Plan is not required under Aboriginal Heritage Act 2006
VCAT ‘Red Dot’ Decisions worthy of interest to PEOA members  

 Greater Geelong CC v More (Red Dot) [2005] VCAT 1522 (22 July 2005)
Powers of VCAT – Power to order reasonable access to land – Whether reasonable access includes excavation, construction of bores or test pits
Jurisdiction of VCAT – Whether proceeding before VCAT is unconstitutional
Conclusion

It’s important to have some understanding of VCAT ‘Red Dot’ decisions, to help perform your duties as a professional planning enforcement officer and assist resolve day to day tasks. 
Relevance based upon two points mentioned by former President of the Tribunal, Justice Stuart Morris;    

· guide decision making by councils and other responsible authorities and
· establish sound principles for interpreting and applying policy and like provisions in planning schemes and legislation 

There is a further 20 other notable ‘Red Dot’ decision cases which I found to be interesting reading, these cases have not been included in this document as it would go on and on, so you can find those ones yourself.
Hopefully this document has helped you in some way and encourages you to further investigate and research other significant ‘Red Dot’ decisions.

To advance and support planning enforcement officer’s professional development, including general and technical knowledge of spatial planning enforcement methods pursuant to the provisions of the Planning and Environment Act 1987 and the Planning Scheme. 

