Refuse Disposal by the means of ‘landfill’. Earthworks or land use?

Planning & Environment Act 1987
Section 3 Definitions

“development includes—

(a)
the construction or exterior alteration or exterior decoration of a building; and


(b)
the demolition or removal of a building or works; and


(c)
the construction or carrying out of works; and

(d)
the subdivision or consolidation of land, including buildings or airspace; and


(e)
the placing or relocation of a building or works on land; and


(f)
the construction or putting up for display of signs or hoardings”
“use in relation to land includes use or proposed use for the purpose for which the land has been or is being or may be developed”
“works includes any change to the natural or existing condition or topography of land including the removal, destruction or lopping of trees and the removal of vegetation or topsoil.”
Planning Scheme

Clause 72 General Terms
Earthworks
“Land forming, laser grading, levee banks, raised access roads

and tracks, building pads, storage embankments, channel banks and drain banks and associated structures.”
Ground level 
“The natural level of a site at any point.”
Another matter to consider does the land use fall under Clause 63 Existing Uses of the Scheme
Clause 74 Land Use Terms 

Refuse Disposal

“Land used to dispose of re-fuse, by landfill, incineration, or other means.”

A permit may also be required for works (landfill) within an Overlay i.e. ESO. 

A permit may also be required for earthworks in accordance with the Schedule to the Zone. “Permit requirement for earthworks”

Typical example at Melton Shire

Property owner filling the land with soil/rock from a nearby large residential subdivision.   
Subject site current condition; no remnant native vegetation left on site, land use intensely cultivated and grazed farmed land.

The ‘earthworks’ meets all exemptions, landfill not be greater than 1m from NGL, will not increase the discharge of saline groundwater and  possibly will not change the rate of flow or the discharge point of water across a property boundary (flat land).   

However given the extent, scale and intensity of earthworks (landfill) and the purpose of the land use served (financial reward) at $20 a truck load, (coverage area say greater than 10% of the whole property) in my view it’s either a Section 2 or 3 use within the Zone ‘Refuse Disposal’.  

At this level of intensity the works/use will result in possible detrimental implications; surrounding general amenity impact i.e. dust, noise, vehicle movements, mud on the carriageway and landscape (natural or existing condition or topography of land).    
This interpretation of the Scheme has helped to resolve Councils past headaches with landfill being deposited on properties in large/massive amounts which meets all exemptions in accordance with the Schedule to the Zone. The problem has now moved onto another Council. 

When working at Bayside City Council with Pat Dunne, Pat said to me one day, “What do you think planning is all about?” and of course I am replied, ‘I don’t know?’ 

“It’s all about amenity.”
And that has stayed with me now forever, thanks Pat.     

Case Law

The test for characterising whether a use is ancillary was identified in Lizzio v Ryde Municipal Council.

Cascone and Vella v City of Whittlesea 11 AATR 175 ‘determining the primary use of land’
National Lifestyle Villages v Wyndham City Council [2006] VCAT 798, where His Honour indicated that he considered the proper approach with planning schemes to be that the use should be characterised at its most specific level.
Wyndham City Council v Robertson [2008] VCAT 2341 (19 November 2008) 

‘Section 114 Planning and Environment Act 1987 , Application for Enforcement Order, Wyndham Planning Scheme, Green Wedge A Zone, alleged unlawful earthworks, alleged unlawful refuse disposal’  

Wyndham CC v Robertson [2008] VCAT 2177 (24 October 2008) ‘Earthworks by the deposit of fill, in contravention of clause 35.05-5 of the Wyndham Planning Scheme and the Schedule to the Green Wedge A Zone’
‘The evidence indicated that truckloads of fill/soil have and continue to be brought onto the subject land, with a total estimated height of between 1.5 and 2 metres, across some 75-80% of the total area of the subject land (except for those parts covered by buildings).’
‘Similarly, based on the nature and extent of the depositing of fill/soil, it appears there is prima facie evidence in support of the Responsible Authority’s position that the land is being used for Refuse Disposal  in contravention of clause 35.05-1 of the planning scheme.’ 

Reading v Whittlesea CC [2006] VCAT 412 (15 March 2006) ‘alleged that landfill and refuse disposal activities had unlawfully occurred’

Whittlesea CC v Saolini [2006] VCAT 2135 (19 October 2006) ‘refuse disposal is contrary to the relevant requirements of the Whittlesea Planning Scheme, and therefore constitutes an unlawful use and also unlawful works. In particular, the placing of fill on the land is in breach of the requirements of the relevant zoning (being partially Green Wedge and otherwise Rural Conservation Zone) and also in breach of the “building and works” requirements of the Environmental Significance Overlay Schedule 1 and the Significant Landscape Overlay Schedule 2.’

‘The Respondents must cease and must not commence or re-commence the use of the land for any purpose which includes the placement of fill, earth, soil, clay or demolition materials or any other similar product or item on the land.’
Reading v Whittlesea CC [2006] VCAT 2181 (24 October 2006) ‘unfair and inappropriate that any enforcement orders be made against it where the Environment Protection Authority had recently served a statutory Clean Up Notice on SPI in relation to the same site’

Galli Pty Ltd v Melton SC [2003] VCAT 1137 (1 September 2003) ‘On 19 June 2003 there was some doubt as to whether permission was needed for the clean fill landfill. Mr. Tweedie was able to clarify, on 19 August 2003, that in his view that a permit for that activity can and should be sought. The land use, in terms of the Planning Scheme, is apparently " refuse disposal ". He would make it clearer by expressing it has "refuse disposal (clean fill landfill)".’
Galli Pty Ltd v Melton SC [2004] VCAT 1295 (8 July 2004) ‘Application for Review P956/2004 is granted in part, to the extent of modifying the decision of the Responsible Authority to grant a permit, and a permit is granted, by consent, to use and develop the land for refuse disposal (clean fill landfill) and materials recycling in accordance with the plan hereafter provided for and subject to the following conditions’ 

Better Beveridge Group v Mitchell SC [2010] VCAT 585 (31 March 2010) 

‘The decision of the Responsible Authority is affirmed, and a permit is granted for use of the land at 61 Minton Street, Beveridge, for materials recycling (processing of brick and concrete) and refuse disposal  (landfill of shale and earth), in accordance with endorsed plans and subject to the following conditions:’
Grosvenor Lodge Pty Ltd v Mornington Peninsula SC [2005] VCAT 1695 (16 August 2005) ‘A permit is granted and directed to be issued for the use and development of land at 435 Balnarring Road, Tuerong (Devilbend Quarry) for refuse disposal (solid inert landfill) generally in accordance with the endorsed plans and subject to the following conditions’
Conclusion
In my view the filling of land can constitute a separate land use ‘Refuse Disposal’ when you have considered the scale, intensity, area of land used and characteristics of the land use (purpose served). That the predominate land use has been altered or significantly changed.      

And when you have determined the property occupiers/owners intent; for the 
purpose of the land use being served.

Of course not all cases will fall within this interpretation, and must be based on individual circumstances.

