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PREAMBLE

1.
This submission is brought by the Planning Enforcement Officers Association Inc. (the “PEOA”) with regards to establishment of an Advisory Committee (the “Committee”) by the Minister Planning to consider the planning system in Victoria.

2.
The Committee will consider the whole planning system including the operation of the Planning and Environment Act 1987 (the “Act”); the State and local policy provisions; the operation of zones and overlays; the use of incorporated and reference documents; and the way permit applications and rezoning requests are dealt with. 

INTRODUCTION

3.
The PEOA was founded in July 2000. The PEOA is the only peak body representing professionals and organisations involved in planning enforcement in the State of Victoria. The Association is not-for-profit and represents and supports in excess of 140 planning enforcement officers working within 60 of the 79 Local Government Municipalities, within the State of Victoria.
4.
The Association brings together professionals and organisations with a shared interest in ‘practices relating to the administration and enforcement of the Planning and Environment Act 1987, Planning Scheme, Planning Permits, Section 173 Agreements, its associated systems, education and research in achieving community objectives such as public safety, economic advancement, environmental protection and residential amenity’

The objectives of the Association are to:

· Promote the professional interests of members;
· Establish and administer standards of competency and professionalism within           planning enforcement;

· Develop and disseminate planning-related knowledge;
· Provide a forum for the exchange of views on planning-related issues;
· Advance its shared core interest through all levels of government, the private sector and academia;
· Promoting planning enforcement and what it can do for people campaigning for better planning;
· Leading, developing and supporting the planning enforcement profession; championing Association membership and setting professional and ethical standards and building public awareness;
· Provide professional comment on legislation to ensure practicality;
· Advancing and supporting planning enforcement officer’s professional development, including general and technical knowledge of spatial planning enforcement methods pursuant to the provisions of the Planning and Environment Act 1987 and the Planning Scheme;
· Linking planning enforcement theory/due process with practice working in partnership with others;
· Assist in the development of liveable communities, vibrant economies and sustainable places for Our Community and for Our Future.

5.
To provide some background on the PEOA please find annexed to this submission marked “A” is a true copy of the following documents; PEOA A Guide to Planning Enforcement in Victoria, About the PEOA, PEOA Constitution, PEOA Code of Professional Conduct, and PEOA Privacy Policy.

6.
For further information regarding the PEOA please visit our website at http://www.planning-enforcement.com
CHRONOLOGY OF PLANNING REVIEWS CONDUCTED

7.
There have been a number of similar planning reviews previously conducted, which are worthy of mention;

'Whitney Report 3 Enforcement Methods’ November 2002.


The findings and recommendations made in the report are all still relevant today and the PEOA believes the Committee should reference parts of the report. Please find annexed to this submission marked “B” is a true copy of the ‘Whitney’ report.


‘Better Decisions Faster’ ‘August 2003 by Department of Sustainability and Environment.  


At a Glance:

· Option H1: Enable imposition of penalties through VCAT and

· Option H2: Allow VCAT to cancel or amend a permit.

Please find annexed to this submission marked “C” a copy of the ‘Better Decisions Faster’ report.


‘Working Group on Enforcement Processes’ May 2009.

The recommendations made in the report are all still relevant and the PEOA believes the Committee should reference parts of the report. Please find annexed to this submission marked “D” is a true copy of the ‘Working Group on Enforcement Processes’ report.


‘One VCAT’ Presidents review of VCAT 2008-2009 by the Hon. Justice Kevin Bell.


At a Glance:

· Page 20 criticisms and suggestions arising from consultations listed.
· Page 21 “creeping legalism”.
· Page 26 “troubling perception”.
· Recommendation 39 “an appeal tribunal should be established within VCAT” Pages 55-60.

· Recommendation 42 – code of conduct for members, mediators and give the President Statutory responsibility for establishing a complaint system against members and mediators.
· Recommendation 43 - The legislation should be amended to give the president statutory responsibility for developing a customer services charter for the tribunal.

· Recommendation 53 – Consideration should be given to the tribunal orders being enforced as orders of a court without filed in a court.

· Recommendation 74 - The government should consider supporting a pilot project implementing early intervention (swat) mediation in planning and environment cases in country Victoria.

· Page 22 “clubby atmosphere in some hearings”.
· Part 2 of the review “Envisioning the Next decade”.
· Page 57 Three main reasons for having an appeal Tribunal    

· Recommendations found at pages 103-107.

The 78 recommendations made in the report are all supported by the PEOA and the Committee should reference parts of the report, specifically recommendations 39, 42, 43, 53 & 74. Please find annexed to this submission marked “E” is a true copy of the ‘One VCAT’ Presidents review report.

‘Enforcement of Planning Permits’ Victorian Auditor-General’s (VAGO) report November 2008-2009


At a Glance:

· To provide a framework for enforcement action undertaken by Council – that sets out the enforcement rationale, objectives, priorities and intended outcomes in achieving Council’s strategic objectives.
· Council’s main objectives in relation to planning enforcement is to achieve compliance rather than on prosecuting offenders.
· Planning enforcement has an important role to play in ensuring that Council’s planning controls and future planning decisions are adhered to in order to achieve Council’s strategic objectives.

The recommendations made in the report are all relevant and the PEOA believes have merit and the Committee should reference parts of the report. Please find annexed to this submission marked “F” is a true copy of the ‘Enforcement of Planning Permits ‘VAGO’ report.

CURRENT PLANNING SYSTEM

8.          
Council acting as a Responsible Authority (the “RA”) under the Planning and Environment Act 1987 has an important duty: 


… to efficiently administer and enforce the planning scheme. 


The Planning Scheme regulates the way land can be used and developed within the Municipalities of the State of Victoria. It is designed to meet community objectives such as public safety, economic advancement, environmental protection and residential amenity. 


The Planning Scheme can only be effective if its requirements are complied with and enforced.

9.
What’s good about the system?


The following is a short list of the positive attributes under the current system: 

· Notice provisions under the Act. 

· The rights of objectors & applicants to appeal and review decisons made by the RA and subsequent review planning merit hearings held at VCAT. 

· Fairness, openness and separation of powers from the RA to allow the independent umpire VCAT to make its own decision. 

· Administrative justice for the general community and self representation at VCAT.

· Enforcement options available to achieve compliance, depending on the nature and seriousness of the issue, a RA can do one or more of the following to expiate the offence:

· The ability to negotiate informally with the alleged offender.

· The ability to serve an official warning – either a letter, Notice to comply or Notice of contravention.

· The ability to offer an accused charged with a Section 126 of the Planning & Environment Act 1987 a diversion program in the Magistrates Court. 

· Planning Infringement Notice (PIN) – usually for less serious breaches.

· Enforcement Order application to VCAT.
· Interim Enforcement Order – where there is a need for immediate action.

· Ability to apply to VCAT to cancel or amend a planning permit. 

In the majority of cases, planning compliance is achieved in the first ‘ask’ stage of enforcement or the second ‘tell’ stage by the serving of an official warning. Where non-compliance continues and generally following further warnings – either a planning infringement notice will be issued (for minor offences) or an application will be made to VCAT (for more serious offences) for rectification. A prosecution in the Magistrates Court will generally occur in circumstances where rectification cannot be achieved, ie; unauthorised vegetation removal, heritage building demolition or a prohibited use such as a Brothel. 


10.
What works well?


The following is a short list of what works well under the current system:

· VCAT staff are very helpful with answering any questions relating to the VCAT process, including; application details required (Practice Note Information), the appropriate type of application to be made, application fee questions etc.

· The hearing of consent orders as a first prior to any other matters generally being heard at VCAT on mention day, applications made under Section 114 of the Act.       

· Knowledge sharing via the VCAT ‘Red Dot’ Decisions.
· Section 147 of the Victorian Civil and Administrative Act 1998 provides a legislative basis for VCAT to establish a practice of publishing guideline decisions.

· There are now approximately 227 ‘Red Dot’ decisions mentioned under the Planning & Environment List on the Victorian Civil and Administrative Tribunal web site: http://www.austlii.edu.au/au/cases/vic/VCAT/

11.
What doesn’t work well?


The following is a short list of what doesn’t work well under the current system:
· Planning enforcement is an important and distinct function within the planning process. 

· Planning enforcement officers work at the “back end” of planning and development management. 

· They ensure that the consequences of decisions made as a result of planning applications being refused, or where applications haven’t been made in the first place, are carried through on the ground. 

· Enforcement staffs require unique skills to ensure the effective and successful resolution of the many issues encompassed by planning enforcement.

· A considerable amount of resources and effort is committed to the ‘front end’ of the planning process to ensure good planning outcomes are achieved. However there is no or little regard given to the ‘back end’ of planning in the State of Victoria, enforcement to ensure compliance with the decisions of decision makers.          

· There is no statutory obligation under the Act for an RA to employ a planning enforcement officer. Approximately 19 Municipalities within the State of Victoria do not have a designated planning enforcement officer. 

· There are currently two venues in which enforcement proceedings can be commenced (rectification at VCAT) and (prosecution at the Magistrates Court).   

· Initiating prosecution proceedings in the Magistrates Court must be commenced within 12 months of the alleged offence for development and may be needed to follow up non-compliance with an enforcement order for rectification via VCAT.

· Using Section 125 of the Act to seek an injunction usually from the Supreme Court to restrain a person from contravening an enforcement order or Planning Scheme (a costly legal process).

· Difficulty of the RA carrying out works to secure compliance with an enforcement order or interim enforcement order and recovering the costs of doing so.

· Applying to VCAT to cancel or amend a permit – for substantial failure to comply with conditions on a permit or material mis-statement or concealment of fact in relation to the application for the permit and/or any material change of circumstances which has occurred since the grant of the permit.


· The maximum penalties provided for in the Act are high enough to be a deterrent, however the low recovery of costs and requirements for damages undertakings are significant impediments to effective enforcement by RA’s.
· If enforcement proceedings are commenced in the Tribunal and an order is granted there is no effective method to obtain compliance with the order.

12.
Is the present planning system right for Victoria?


The PEOA generally believes the present planning system is right for Victoria if the recommendations sought by the PEOA are implemented.

However VCAT should be a one stop shop for all planning and environmental matters, VCAT is the most appropriate forum for enforcement action and its jurisdiction should be expanded to provide for prosecution and the imposition of penalties in addition to its administrative powers to issue Court enforcement orders.
13.
How can the planning system be made easier to access and understand?


Each RA should be obligated to employ a Planning Community Engagement Officer to educate their respective local communities on the provisions of the Planning Scheme i.e. answering general counter and telephone enquiries, pre application and post application meeting to discuss the permit condition requirements to be complied with, creating and distributing educational brochures and pamphlets and providing power point presentations etc to stakeholders.


Pre application and post application meeting to be conducted by RA with the applicant/occupier/owner prior to the issuing of a permit explaining and discussing all permit conditions applicable to the use and development of the land. 



The State Government should invest further in education about the Planning Scheme provisions, obligations of permit holders and general community etc. Media releases, commercials, website, brochures, pamphlets to be given to RA to distribute.


The State Government should invest in advancing and supporting planning enforcement officer’s professional development with a mainstream educational provider i.e. Swinburne University of Technology Certificate IV Local Government Enforcement, including general and technical knowledge of spatial planning enforcement methods pursuant to the provisions of the Act and the Planning Scheme. 

  
VCAT should where possible, make mediation available on the day of hearings to all willing parties.


VCAT should employ a Community Education Liaison Officer in each branch office.


VCAT website upgraded guidance given about the Planning and Environment List, mediation and hearing due process, self representation assistance and advice etc.


VCAT establishment of a specialist self representative civil legal service.

14.
Are the respective roles of the State and Local Government in the planning system still appropriate?


The respective roles of the State and Local Government in the planning system are still considered appropriate by the PEOA.


However the State Government via the Victorian Police Department should administer and enforce legal and illegal ‘Brothels’, not to be enforced by Council.  


Councils should only deal with planning permit applications made for a ‘Brothel’ for assessment, review and appeal planning merit hearings only at VCAT.  

 PLANNING AND ENVIRONMENT ACT 1987

15. 
What are the ways to fix the problems and improve the system? 

· Planning enforcement officers need the ability to make an ‘on the spot’ demand to stop work where non compliance is detected. Notice or Order issued by RA stays in place until it is withdrawn by the Authorised Officer or is subsequently reviewed by VCAT and withdrawn.

· Ability to put Planning Infringement Notices (PIN) into the PERIN Court System.

· Criteria relating to a link between the enforcement division of the Act and the review provisions of the Infringements Act 2006.

· The review of the Infringements Act 2006 – needs to reflect the different approach on how breaches of the Act are dealt with.

· The possibility of refining the Penalties attached to Planning Infringement Notices for different penalties for breaches of various offences.

· Need for a mechanism that enables planning enforcement officers to enter land, carry out works specified in an enforcement order and have the knowledge that the RA could recover the costs incurred, review of Section 123 of the Act.

· The statute of limitations for development is complex and unclear. The current thinking that a limitation period of 12 months for development hinders the enforcement of development where it is not identified until 12 months after being carried out. The statute should be consistent with the Local Government Act 1989 and Building Act 1993 (3 years from the date of the offence committed).

· Ability to require submission of documents related to a breach of the Act, similar to Section 55 (3) of Environment Protection Act 1970 i.e. building contracts etc.

· Require name and address of any person on a premises apparently over 18 where a planning permit was obtained or was reasonably expected to have been obtained.  Offence not to supply.

· The requirement to give two (2) days notice to enter land under the Act, this does not assist in the evidence gathering process. Amend the Act to be consistent with and reflect the powers of entry under a later Act invoked by Parliament the Local Government Act 1989 Section 224 (7).

· Special provisions would also operate to allow for action to be taken on urgent matters such as demolition of Heritage Buildings, where an Interim Order is required.

· 
Enshrine into the Act a Notice of Contravention/Order issued by the RA for a contravention of the Planning Scheme, Permit or Section 173 Agreement to be a formal legal notice to comply with, non-compliance resulting in a further separate offence being committed, similar and consistent with Notices and Orders issued under the Building Act 1993. 

VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL ACT 1998

16. 
What are the ways to fix the problems and improve the system? 

· 
The need for a new enforcement and prosecution process, VCAT should be a truly one stop shop for all planning and environmental matters, it should have the jurisdiction to hear, determine and sentence persons for contraventions of the Act and in addition to all its current abilities to make orders etc.   

· 
Give the Tribunal the jurisdiction to determine applications for rectification and have the ability to impose a sentence at the same time. If Councils can commence one proceeding in the Tribunal which will achieve both rectification and punishment (where appropriate) this should reduce the costs incurred by Councils.

BUILDING ACT 1993

17. 
What are the ways to fix the problems and improve the system? 

· Create an amendment to the Building Act 1993 that requires the relevant building surveyor to inspect a development site for final planning permit compliance before a certificate of occupancy is issued.

SUBDIVISIONS ACT 1988  

18. 
What are the ways to fix the problems and improve the system? 

· 
Create an amendment to the Subdivision Act 1988 that allows the RA to require a Planning & Environment Act 97N certificate of compliance to be issued on land developed before a plan of subdivision can occur.

SALE OF LAND ACT 1962

19. 
What are the ways to fix the problems and improve the system? 

· 
PART II—MISCELLANEOUS PROVISIONS Division 2—Vendor's statements Section 32 Statement of matters affecting land being sold, to be amended to include declaration of any Notices, Orders and 173 Agreements made or issued to the land by the RA, VCAT and any Court of competent jurisdiction under the Planning and Environment Act 1987.   

PLANNING SCHEME

20. 
What are the ways to fix the problems and improve the system? 

· 
Clause 52.23 – Shared Housing. The number of habitable rooms to be reduced to 6 (This will reduce the impact on the amenity of the area and be consistent with the Building and Health requirements which provide for 4 or more persons.)

· 
Clause 55 – Two or more dwellings. The words construct a dwelling should be changed to have. (A sleep-out or bungalow illegally converted later into a dwelling and then sold to others, who then rent it as a second dwelling.)

· 
Clause 52.11 – Home Occupation. Motor vehicle repaired or serviced for gain.  The word gain should be removed.  (If a person operates a home occupation the following paragraph prohibits a vehicle to be repaired.)  If a person has a hobby and restores / service his own cars, it is not a home occupation.  Therefore it is not an offence if the person servicing a car can produce the registration documents for the car in his name and same address where works are conducted.

· 
Home Occupation needs to specifically state land uses that cannot form part of a Home Occupation use, to include any land use within the industry group nesting.

· 
Clause 52.05 – Advertising Signs. 52.05-4 Real estate signs, in addition to not be animated, should also include no internal or external lighting, electronic type sign or bunting sign.

· 
Clause 73 – Outdoor Advertising Terms ‘Special event’ advertising sign definition to be included in the Planning Scheme.

· 
Particular Provisions include a specific Clause on ‘Shipping Containers’ to be a prohibited land use and development within RZ 1, 2, 3 & 4, CDZ & LDRZ and permit required under GWZ, GWA Z, RCZ, FZ, PUZ, PPRZ, PCRZ, SUZ, UFZ & UGZ. 

· 
Particular Provisions to include a specific Clause regarding legal and illegal ‘Brothels’ are not to be enforced by Council, handed over to Victoria Police, Councils only to deal with planning permit applications made for assessment, review and appeal planning merit hearings only  at VCAT.  

PLANNING PERMITS

21. 
What are the ways to fix the problems and improve the system? 

· Plans to be agreed upon between the permit applicant and the RA prior to the issuing of a planning permit (development plans, landscape plans, land management plan etc).
· Amend “the act” to require a Building Surveyor to take notice of the “Before development starts” or “Before the use commences” conditions in planning permits. 

· State Government to amend the Planning and Environment Regulations 2005 to include a Schedule of Standard Permit Conditions that an RA must apply to its Municipal district. 

· Standard pre written Permit Conditions may be varied/amended by the RA to the particular circumstances of the land use and development hereby permitted to minimise the potential impact to the general amenity of the surrounding area and any other environmental concerns the RA might consider appropriate to address. This will remove inconsistencies and material mistakes made across Municipalities, instead of like small little sheriff towns with their own particular policies/rules, a more strategic and broad State-Wide approach to address safety, amenity and environmental matters of concern.

· Post application meeting to be conducted by RA with the applicant/occupier/owner prior to the issuing of a permit explaining and discussing all permit conditions applicable to the use and development of the land. 
· Planning permits to be registered on the title of the land.       

SECTION 173 AGREEMENTS

22. 
What are the ways to fix the problems and improve the system?

· 173 Agreements made under the Act must be registered on title, not discretionary.

· 173 Agreements made must be included in a Section 32 Statement pursuant to the provisions of the Sale of land Act 1962.

RECOMMENDATIONS SOUGHT

23. 
The PEOA recommend the following actions be adopted specifically to planning compliance and enforcement to improve the Victorian planning system:
· Recommendation 1: the State Government will set indicators and give enforcement a higher priority in promoting planning.

· Recommendation 2: RA should be obligated to spend a proportion of their budget on planning enforcement and development of a suitable indicator.

· Recommendation 3: RA should be obligated under the Act to employ a planning enforcement officer.

· Recommendation 4: State Government to seek agreement from the Magistrates Court in accordance with Section 129 of the Act that all fines must go to the RA that had brought the successful prosecution.

· Recommendation 5: the following initiatives will be linked to the general thrust of the Culture Change agenda.

a) Enforcement staff should have a career structure.

b) Planning Staff should be encouraged to rotate between all aspects of development control including building. This would ensure that enforcement is understood by all planning staff.

c) There should be a common salary scale for all planning staff. Currently enforcement officers tend to earn less than town planners.
d) Training should cover all aspects of planning, leading to a recognised professional planning qualification which includes planning enforcement. There should also be a specialist qualification in planning enforcement.

· Recommendation 6: the following initiatives will be linked to the general thrust of the Culture Change agenda.

· Recommendation 7: The State Government will work with RA’s to raise the profile of planning enforcement by taking forward the following action.


a) Steps should be taken by RA’s to improve and promote the image of    enforcement through better PR including publicity for successful enforcement cases and court action.


b) Good practice should be promoted by the PEOA for example via conferences, seminars and magazines which could also promote and explain new procedures.


c) RA’s press releases should publicise successful prosecutions and actions taken to raise public awareness that enforcement is taken seriously.


d) The PEOA should be set up to act as a forum for the dissemination of best practice.

· Recommendation 8: Enforcement should remain discretionary.

· Recommendation 9: All the enforcement powers under the Act should remain available for the RA to use.
· Recommendation 10: The PEOA ‘A Guide to Planning Enforcement in Victoria’ should be recognised as the reference/guide document for best industry practice with regards to planning enforcement in the State of Victoria. RA’s are to refer to this document to minimise the risk of compensation.

· Recommendation 11: State Government to amend the Planning and Environment Regulations 2005 to include a Schedule of Standard Permit Conditions that an RA must apply to its Municipal district. Standard pre written Permit Conditions may be varied/amended by the RA to the particular circumstances of the land use and development hereby permitted to minimise the potential impact to the general amenity of the surrounding area and any other environmental concerns the RA might consider appropriate to address.

· Recommendation 12: Legal and illegal ‘Brothels’ are not to be enforced by Council, they must be administered and enforced by Victoria Police, Council Officers are not equipped to deal with these matters and is an Occupational Health and Safety issue. Councils are only to deal with planning permit applications made for assessment, review and appeal planning merit hearings only at VCAT.

· Recommendation 13: The Victorian Civil and Administrative Tribunal Act 1998 and the Planning and Environment Act 1987 should be amended so that VCAT has jurisdiction for prosecution and imposition of penalties.
· Recommendation 14: An appeal against refusal of planning permission for a retrospective application should be heard together with the enforcement appeal.

· Recommendation 15: The Planning and Environment Act 1987 be amended to allow VCAT on the hearing of an enforcement order application to amend or cancel a permit without a separate application being made under Section 87 of the Act.

· Recommendation 16: If recommendation 13 is not implemented then a review of the cost scales in the Magistrates’ Court should be undertaken with the view to increasing the base recovery rate.
· Recommendation 17: The Planning and Environment Act 1987 should be amended to enable recovery of costs from undertaking the works by a first charge on the land.
· Recommendation 18: The VCAT Act should be amended to enable VCAT to make all necessary orders, including contempt, if an enforcement order is breached.
· Recommendation 19: The Planning and Environment Act 1987 should be amended to exempt Councils from damages undertaking in interim enforcement order proceedings.
· Recommendation 20: The legislation should be reviewed to ensure that Councils can enforce an enforcement order without recourse to the Supreme Court and if needed with police assistance.
· Recommendation 21: A competency set be developed for the planning enforcement function.
· Recommendation 22: The State Government with agreement of the Department of Community & Planning Development, will commission research to produce a good practice guide to assist Magistrates when dealing with planning enforcement cases. Guidance on the appropriate level of fines will be included in the good practice guide for Magistrates.

Rhett English

PEOA PRESIDENT 
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