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Our Ref
JXR:
Dear Jim
XXXXXXXXXXXXXXXXXXXXXXXXXX
Advice is sought as to whether the shipping containers presently located at the above address contravene the Stonnington Planning Scheme. 

The answer to this question depends, in my view, on whether:

(a)
the land upon which the shipping containers are located forms part of the planning unit with the dwelling at XXXXXXXXXXXXX Road; and 

(b)
the shipping containers are being used in a manner ordinarily associated with the use of that dwelling (or expressed another way, are they ancillary to the dwelling use?). 

The answer to each part of the question is to be determined by a consideration of the relevant facts.  If the answer to both parts is yes (but only then), there is no contravention of the Scheme. 

The owners' lawyers contend that: 

(a)
the land upon which the shipping containers are located does form part of the planning unit with the dwelling at XXXXXXXXXX Road; and 

(b)
the shipping containers are being used in a manner ordinarily associated with the use of that dwelling. 

On the question of the "planning unit", the following passage from Fulton Pty Ltd v Boroondara City Council [2005] VCAT 2416 (per Deputy President Gibson and Member Hewet) articulates it well: 

The concept of the ‘planning unit’ is well recognised in planning law and practice.  What the planning unit may be in any case will depend upon the facts.  Depending on the facts, it may be the whole of one or more lots; it may be the whole of the land in a title or only part of the land. But its determination will be practical rather than an artifice to avoid planning controls or rob the Tribunal of jurisdiction.

As for the use of the containers (and whether that use is ancillary to the dwelling use), the Tribunal in Boroondara City Council v Di Vicenzo (per Member Martin) assessed it in the following terms: 

In terms of characterising a use, a good starting point is the 'real and substantial purpose' test, as per the decision of Justice Ashley in Casone and Vella v Whittlesea City Council (1993) 11 AATR 175.  If applicable, that case is also authority for the need to review whether there is just the one purpose in question or two, and if the latter, whether one purpose should be regarded as ancillary to the other. 

Whether or not one use of land is ancillary to the other is obviously a question of fact from case to case, as per the High Court in Lizzio v Ryde Municipal Council (1983) 155 CLR 211.  It is also implicit in Lizzio that activities considered ancillary to the use of a dwelling must relate to the dwelling or the occupants of the dwelling. 

[Emphasis added]

[Note: Di Vicenzo was a case involving the storing of a back hoe on a residential property (not shipping containers) but the principle is the same.]

Do the facts support the owners' contention?

I have given consideration to the materials provided by Council (including a series of photographs of the subject property and the shipping containers) and to my discussions with Council officers. 

As to the question of the planning unit, the available evidence supports the owners' contention (that is to say, that the land upon which the containers are located forms part of the planning unit with the dwelling at XXXXXXXXX Road). 

Relevant factors include: 

· they are owned by the same persons; 

· there being no fence between XXXXXX and the land; 

· the parking of motor vehicles on the land associated with XXXXX; 

· the presence on the land of other activities associated with XXXXX (eg. vegetable garden); 

· there being no direct evidence that the land holdings has been manipulated so as to create an "artifice to avoid planning controls" (Fulton case). 

As to the first contention, therefore, the owners are likely to make out their case. 

The second contention is a little more difficult to assess.  To properly assess it (and advise) I require a better understanding of what is being stored in the containers and to what end. 

According to the Infringement Notice served on the owners by Council (8 December 2005): 

Evidence has been obtained that one shipping container is used for storage of household items and the contents and use of the remaining containers is unknown.  Landscaping has occurred bordering the perimeter of the shipping containers providing reasonable belief to investigating Council Officers that a degree of permanency is intended in regard to the shipping containers. 

Just as the question of ancillary use requires a consideration of the facts, it also involves questions of degree. 

So, for example, while no one seriously questions a person's wish to store his or her own furniture and equipment at that person's residence (or even to store some furniture and equipment for others), it is another thing again if the volume of the material stored or the nature of the material stored is beyond normal bounds.  Likewise, if the evidence is that the person is storing materials as a business or as part of a business being operated elsewhere.  Or similarly (returning to the shipping containers) if the containers are not being used to store anything and are simply being stored there for purposes unrelated to the dwelling. 

As it stands, I would need more information as to the manner in which the shipping containers are being used.  Having regard to what is said in Council's Infringement Notice, however, I would have to lean towards the owners' contention at this point. 

Three final matters are worth pointing out: 

· firstly, the fact that the shipping containers are kept on the land for a long period of time (or even permanently) is not particularly determinative.  We could be undertaking the same analysis if the owner built sheds on the property (although that might raise Building Act issues); 

· secondly, the appearance of the containers (or their placement on the land) is also not particularly determinative (being unsightly does not make it any less ancillary); 

[Note: As to the appearance of the shipping containers or of the land generally, Council may wish to consider whether it has a local law that might apply.]

· thirdly, as we are dealing with questions of fact, the answers might change if the facts change (so that, what might be ancillary today may not be ancillary tomorrow if the activities change). 

Finally, for completeness, I have checked to see if there is any scheme overlay or buildings and works requirements that might apply.  There are none that I can find. 

Yours faithfully

Maddocks
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