Local Laws  

Most Council’s have created a Local Law pursuant to the provisions of the Local Government Act 1989 to administer and enforce activities on private land i.e. land that is kept in a dangerous (unsafe), unsightly manner and is detrimental to the general amenity of the area.  
Appeal provisions written submission made to CEO, Mayor and/or Ward Councillor for internal Department review.

If unsuccessful than to the Supreme Court on the grounds of validty of law, an error of law, a duplication of law and/or is inconsistent with any other statutory law.   

“Local Government Act 1989 - SECT 111 

PART 5 LOCAL LAWS

Power to make local laws

111. Power to make local laws

(1) A Council may make local laws for or with respect to any act, matter or

thing in respect of which the Council has a function or power under this or

any other Act.

(2) A local law must not be inconsistent with any Act or regulation.

(3) A local law is inoperative to the extent that it is inconsistent with any

Act or regulation.

(4) If a planning scheme is in force in the municipal district of a Council,

the Council must not make a local law which duplicates or is inconsistent with the planning scheme.

(5) A Council must have regard to any guidelines made by the Minister under

section 111A when making local laws.

(6) A Council must comply with any prescribed details relating to the preparation and content of local laws when making local laws.”
Characterising the use of land

If you consider the items, materials and goods stored on the land is kept in an unsightly/unsafe manner and is ancillary (normal) to a dwelling (Clause 64.02 Land used in conjunction with another use of the Scheme) than I would initiate the Local Law due process to clean up the site. 

Failure to comply commence enforcement proceedings via Magistrates Court to grant an order to clean up the site and prosecute for the failure to comply with the notice to comply and Local Law provision.

Another matter to consider does the land use fall under Clause 63 Existing Uses of the Scheme, again if the land use does have an existing use right than down the path of Local Laws.

Planning   

Generally speaking planning deals with matters that could not be considered ancillary (normal) to the land use say dwelling given the scale, intensity, area and characteristic of the land use (purpose). Further that the predominate land use has been altered or significantly changed.      
Determine the property occupiers/owners intent; for the purpose of the land use being served. 

Any land use could result in an unsightly property however I have included and defined land uses commonly investigated and enforcement proceedings I have experienced. 

Clause 74 Land Use Terms of the Scheme;

Industry 

“Land used for any of the following operations: 
a) any process of manufac-ture; 

b) dismantling or breaking up of any article; 

c) treating waste materials; 

d) winning clay, gravel, rock, sand, soil, stone, or other materials (other than Min-eral, stone, or soil extrac-tion); 

e) laundering, repairing, ser-vicing or washing any arti-cle, machinery, or vehicle, other than on-site work on a building, works, or land; or 

f) any process of testing or analysis. 

If on the same land as any of these operations, it also in-cludes: 

a) storing goods used in the operation or resulting from it; 

b) providing amenities for people engaged in the op-eration; 

c) selling by wholesale, goods resulting from the opera-tion; and 

d) accounting or administra-tion in connection with the operation. 

If Materials recycling, goods resulting from the operation may be sold by retail.” 
Materials Recycling

“Land used to collect, disman-tle, store, recycle, or sell, used or scrap materials.” 

Motor repairs 

“Land used to repair or service motor vehicles, and includes the fitting of accessories.” 

Refuse Disposal

“Land used to dispose of re-fuse, by landfill, incineration, or other means.”
Refuse Transfer Station

“Land used to collect, tempo-rarily store, and process re-fuse, or used or scrap materials, for disposal or use elsewhere.” 

Store

“Land used to store goods, machinery, or vehicles.” 

Solid Fuel Depot

“Land used to sell solid fuel, such as briquettes, coal, and fire wood.” 

Transport terminal 

“Land used to assemble and distribute goods or passen-gers. It includes facilities to park and manoeuvre vehicles. It does not include a Tramway.”
Vehicle Store

“Land used to park or store vehicles in connection with a goods or passenger transport business.”

EO application via VCAT to cease the land use and remove all materials, items and goods pertaining to the land use from the land, possible review by respondent to the Supreme Court.    
Business Zone 1, 2, 3 & 4  

Use of land
Amenity of the neighbourhood
A use must not detrimentally affect the amenity of the neighbourhood, including through the:

· Transport of materials, goods or commodities to or from the land.

· Appearance of any building, works or materials.

· Emission of noise, artificial light, vibration, smell, fumes, smoke, vapour, steam, soot, ash, dust, waste water, waste products, grit or oil.
Mixed Use Zone

Use for industry and warehouse

Amenity of the neighborhood
The use of land for an industry or warehouse must not adversely affect the amenity of the neighborhood, including through:
· The transport of materials or goods to or from the land.

· The appearance of any stored materials or goods.

· Traffic generated by the use.

· Emissions from the land.
Planning Permit General Amenity Condition

“The use and development must be managed to the satisfaction of the Responsible Authority so that the amenity of the area is not detrimentally affected, through the;

(a) Transport of materials, goods or commodities to or from the land

(b) Appearance of any building, works or materials

(c) Emission of noise, artificial light, vibration, smell, fumes, vapor, steam, soot, ash, dust, waste water, waste products, grit or oil

(d) Presence of vermin”

Case Law

Campaspe SC v Bayley [2002] VCAT 1191 (25 September 2002) ‘Store, Materials Recycling & unsightly property’  

Cascone and Vella v City of Whittlesea 11 AATR 175 ‘determining the primary use of land’
Bentome Pty Ltd v East Gippsland SC & Ors [2002] VCAT 995 (8 April 2002) ‘unsightly’
Cardinia SC v Lamanna & Anor [2003] VCAT 103 (24 January 2003)’unsightly’

Cardinia SC v Xinling & Anor [2009] VCAT 2657 (14 December 2009) ‘Shipping containers, unsightly’   

Campaspe SC v Wright [2004] VCAT 991 (25 May 2004)’Materials Recycling’ 

Wellington SC v Aroin [2009] VCAT 1644 (12 August 2009) ‘Temporary dwelling two shipping containers used for storage, unsightly’
Yarra Ranges SC v Rattray [2008] VCAT 2628 (22 December 2008)’Store, Accommodation, unsightly’
Northern Gramprian Shire Council v Clementson [2005] VCAT 1244 (20 June 2005)’Home Occupation, EO application unsuccessful, VCAT Members commentary, ‘  It is noted that the Responsible Authority has a local law that relates to ‘unsightly land’ and this may be a matter for consideration by the Responsible Authority if it forms the view that these materials are unsightly.”
Cardinia v Hamelka [2007] VCAT 438 (20 March 2006) VCAT Members commentary, “With respect to the miscellaneous vehicle parts and tyres lying around the subject land, I am satisfied from the photos that these items go beyond mere hobby activity to constituting a ‘unsightly’ , illegal storage activity.”
Casey CC v Maher [2005] VCAT 2740 (23 December 2005) VCAT Members commentary, “In varying the enforcement order made by Deputy President Gibson I am conscious of the need to achieve compliance with the law and to remove an ‘unsightly’ and dangerous collection of tyres (in the many thousands).”

Hobsons Bay CC v Kuburovic [2007] VCAT 1219 (11 July 2007) VCAT Members commentary, “Finally Mr Ingram submitted that the storage of the shipping containers in the front setback did not adversely affect the appearance of the neighbourhood, given its industrial zoning. Photographs of other ‘unsightly’ industrial blocks in the vicinity were tendered to me. But it is my opinion that shipping containers stacked one on top of the other, are inherently ‘unsightly’ and do adversely affect the appearance of a neighbourhood. 

Environment Protection Act 1970

Another option maybe is to issue a Litter Abatement Notice joined to any other action you are taking to achieve compliance.

The formatting is off and I have changed the name of the property owner and address of the land. 

Draft Example
LITTER ABATEMENT NOTICE [Served pursuant to section 45ZB of the Environment Protection Act 1970] TO: xxxxxxx OF: xxx Radford Road, Reservoir, Victoria 3073 

1. I, Rhett John English, am a Litter Enforcement Officer appointed by the Melton Shire Council and am authorised to issue this Litter Abatement Notice. 

2. I have ascertained that you are the registered proprietor of the land located at xxx Weir Road, Exford, Victoria 3338 (the Premises). 

3. On 7 October 2009, I inspected the Premises and observed that litter had been deposited on the Premises in such a way that it could leave the Premises without human assistance (see attached photographs – Attachments A & B). 

4. The litter observed during that inspection was comprised of: 
4.1. domestic and general waste, refuse, debris and rubbish (see Attachment A); and 

4.2. loose parts of a building, previously relocated to the Premises (see Attachment B ). 

5. I observed also that the litter was, and remained capable of, being blown about by the wind into neighbouring land and the nearby Melton Reservoir (to the east of the Premises). 

6. On 5 November 2009, I conducted a further inspection of the Premises (from the neighbouring private property) and observed that the condition of the Premises had not improved in any significant way since my last inspection. 

7. Accordingly, this Notice is being served on you by reason of the deposit of the litter on the Premises in such a way: 

7.1. that the litter has left, and could leave, the Premises without human assistance; or 

7.2. alternatively, the litter has, or is likely to, escape from the Premises. 

NOW TAKE NOTICE that you are required to: 

1. Within 60 days of the date of this Notice remove from the Premises all the litter (depicted in Attachments A & B); and 

2. Following the removal of the litter in accordance with paragraph 1 above: 

a. not deposit any litter on the premises, other than in compliance with section 45E Environment Protection Act 1970; and 

b. ensure that no litter escapes from the Premises. 

This Notice shall remain in force until 9 November 2012. …………………………………………………….. Rhett John English LITTER ENFORCEMENT OFFICER MELTON SHIRE COUNCIL 9 November 2009 
The provisions of the Environment Protection Act 1970 attached to the back of this page, Attachment A and Attachment B which follow, all form a part of this Notice. 2 

Your attention is drawn to the following provisions of the Environment Protection Act 1970: “Litter”, is defined in the Act, to include: “any solid or liquid domestic or commercial waste, refuse, debris or rubbish and, without limiting the generality of the above, includes any waste glass, metal, plastic, paper, fabric, wood, food, soil, sand, concrete or rocks, abandoned vehicles, abandoned vehicle parts and garden remnants and clippings, but does not include any gases, dust or smoke or any waste that is produced or emitted during, or as a result of, any of the normal operations of the mining, building or manufacturing industry or of any primary industry.” 36AA. Reviews in respect of section 45Y directions and litter abatement notices (1) A person who is served with-- (a) a direction under section 45Y(2) or (4); or (b) a litter abatement notice under section 45ZA-- may apply to the Tribunal for a review of any provision of the direction or notice that the person believes is oppressive, unjust or unreasonable. (2) The person must lodge the application within 28 days after receiving notice of the provision. (3) If a person lodges an application, the person need not comply with the direction or notice until the application is withdrawn or dismissed, or the direction or notice is confirmed or varied by the Tribunal. 45ZB. Litter abatement notice (1) If-- (a) a person carries out any activity that has caused, or is likely to cause, the deposit of litter contrary to section 45E; or (b) a person is the occupier of premises from which litter has, or is likely to, escape-- a litter enforcement officer may serve a litter abatement notice on the person. (2) A litter abatement notice may require the person to do one or more of the following-- (a) to not deposit litter contrary to section 45E; (b) to ensure that no litter escapes from any premises occupied by the person; (c) to do, or not do, specified things to ensure that the person does not breach this Part. (3) A person who has been served with a litter abatement notice must comply with the notice. Penalty: 20 penalty units. (4) A litter abatement notice may specify a period of time within which any requirement it imposes must be complied with. 45ZC. Period for which notice remains in force (1) A litter abatement notice remains in force for the period specified in the notice. (2) A period of up to 3 years may be specified in the notice. 45ZE. Amendment or revocation of notice A litter enforcement officer may amend or revoke a litter abatement notice at any time by serving a written notice of amendment on the person to whom the litter abatement notice applies.
Conclusion
Look at all enforcement options available to you to achieve an outcome not just VCAT and/or the Magistrates Court.

I have found two alternatives that have worked for me, normal Section114 EO application via VCAT than hopefully possible consent orders made. 

Secondly 173 Agreements are working well to ensure compliance. (quick, less expensive, positive results) This option is dependent upon the attitude and willingness of the property occupier/owner.

Costs of agreement paid by property occupier/owner generally $1,600, agreeing to cease the land use immediately and remove all materials, items and goods from the land affording a very fair and reasonable time frame (generally 6 months) to our satisfaction.

The formatting is off and I have changed the name of the Company and address of the land. 

Draft Example
This Agreement is made the day of November 2009. 

BETWEEN 
MELTON SHIRE COUNCIL 
of 232 High Street, Melton, Vic, 3337 

(“Council”) 

And

NOMINEES PROPRIETARY LIMITED 
ACN 000 000 000 

of 000 Ballarat Road, Deer Park, Vic, 3023 

(“Nominees”) 

W H E R E A S: 
A. The Council is the responsible authority under the Act for the administration and enforcement of the Scheme. 

B. Nominees is registered or is entitled to be registered as the proprietor of the Land. 

C. Nominees acknowledges that the use of the Land for the purpose of the storage of Materials cannot be carried out unless authorised under a planning permit and that such a planning permit has not at any relevant time been, and is not, in force. 

D. The Council is otherwise entitled to enforce compliance with the Scheme by either: 

a. prosecuting Nominees in the Magistrates’ Court of Victoria for breaches of the Scheme constituted by the storage of Materials on the Land; or 

b. alternatively, making an application for an enforcement order with respect to those breaches in the Victorian Civil and Administrative Tribunal (“enforcement action”). 

E. The Council and Nominees have agreed to return the use of the Land, by Nominees, into compliance with Scheme in accordance with the terms of this Agreement which constitutes a formalisation of the arrangements under which  Nominees had, since 10 July 2009, commenced the removal of the Materials from the Land. 

THE PARTIES AGREE AS FOLLOWS: 
1 In this Agreement: 

1.1 “Act” means the Planning and Environment Act 1987; 
1.2 “Agreement” means this Agreement, including the recitals and any annexures to this Agreement; 

1.3 "Land" means the land, located within the municipal district of the Council, and known as 000 Western Highway, Ravenhall being the land more particularly described in certificate of title volume 00000 folio 000; 

1.4 “Materials” means vehicles, vehicle bodies, vehicle parts, and other materials located on the Land; and 

1.5 “Scheme” means the Melton Planning Scheme or any other planning scheme which applies to the Land from time to time. 

2 In consideration of the Council’s forbearance to commence enforcement action, Nominees must, to the satisfaction of the Council: 

2.1 continue to remove a minimum of 100 vehicles, or vehicle bodies, from the Land each month, or part of a month, commencing from the date of this Agreement; 

2.2 within 7 days of any written request by the Council, provide verification of the removal described in clause 2.1 above; 

2.3 remove all the Materials from the Land within three months of the date of this Agreement; and 

2.4 within 7 days of the completion of the removal of all the Materials from the Land, give notice in writing to the Council of that completion. 

3 Nominees must restore the Land, to the satisfaction of the Council, by the earlier of either: 

3.1 the end of a period of a two months after the date on which written notice is given to the Council pursuant to clause 2.4 above; or 

3.2 15 April 2010.  

4 Nominees must pay to the Council, its costs of, and incidental to, the preparation of this Agreement, within 14 days of a written demand for such payment from the Council, save that any such costs shall be limited to the sum of $1,600.00 (inclusive of GST). 

5 In the event that Nominees fails to comply with any of its obligations pursuant to clauses 2, 3 and 4 of this Agreement, the Council shall be entitled to give written notice to Nominees requiring the rectification of that failure within 7 days of the date of such written notice. 

6 In the event that Nominees does not rectify any such failure in accordance with the terms of any written notice served by the Council, pursuant to clause 5 of this Agreement, the Council shall be entitled to commence proceedings in the Magistrates’ Court of Victoria to enforce the terms of this Agreement, the non-compliance with which was specified in that written notice, without further notice to Giovanni Nominees. 

7 If proceedings are commenced by the Council, in accordance with clause 6 of this Agreement, Nominees hereby gives its irrevocable consent to the entry of judgment against it and the making of appropriate orders to secure compliance by it with the terms of this Agreement, as alleged in that proceeding, including an order for the Council’s reasonable costs of commencing that proceeding and the entry of that judgment. 

8 For the purpose of the entry of judgment, in accordance with clause 7 of this Agreement, Nominees hereby agrees that: 

8.1 this Agreement may be produced to the Court as evidence of Nominees’ irrevocable consent to the entry of such judgment; and 

8.2 the filing of an affidavit sworn on behalf of the Council: 

8.2.1 to which is exhibited a copy of the relevant written notice served pursuant to clause 5 of this Agreement, together with proof of service of that notice; and 

8.2.2 in which Nominees failure to comply with that written notice is deposed; shall constitute sufficient evidence of that failure. 

9 Time shall be of the essence.  

	10 This Agreement may be completed by the exchange of executed counterparts, and all those counterparts taken together constitute one and the same document. For the avoidance of doubt, the effective date of this Agreement shall be the date upon which the exchange of counterparts is completed so that each party holds a counterpart signed by the other. 

THE COMMON SEAL of the MELTON SHIRE COUNCIL was hereunto affixed in the presence of: 
	) 

) 

) 

	Councillor 

	Chief Executive Officer 


	EXECUTED by NOMINEES PROPRIETARY LIMITED in accordance with section 127(1) of the Corporations Act 2001 by being signed by the authorised person: 
	) 

) 

) 

) 

	Sole director and sole company secretary 

	Full name 

	Usual Address 


I hope this helps you in some way

Regards    
Rhett
